Colorado Revised Statutes 2013

TITLE 18

CRIMINAL CODE

ARTICLE 1

Provisions Applicable to
Offenses Generally

PART 1

PURPOSE AND SCOPE OF CODE -
CLASSIFICATION OF OFFENSES

18-1-101. Citation of title 18. (1) This title shall be known and may be cited as
the "Colorado Criminal Code"; within this title, the "Colorado Criminal Code" is
sometimes referred to as "this code".

(2) The portion of any section, subsection, paragraph, or subparagraph contained
in this code which precedes a list of examples, requirements, conditions, or other items
may be referred to and cited as the "introductory portion" of the section, subsection,
paragraph, or subparagraph.

18-1-102. Purpose of code, statutory construction. (1) This code shall be
construed in such manner as to promote maximum fulfillment of its general purposes,
namely:

(a) To define offenses, to define adequately the act and mental state which
constitute each offense, to place limitations upon the condemnation of conduct as
criminal when it is without fault, and to give fair warning to all persons concerning the
nature of the conduct prohibited and the penalties authorized upon conviction;

(b) To forbid the commission of offenses and to prevent their occurrence through
the deterrent influence of the sentences authorized; to provide for the rehabilitation of
those convicted and their punishment when required in the interests of public protection;

(c) To differentiate on reasonable grounds between serious and minor offenses,
and prescribe penalties which are proportionate to the seriousness of offenses and which
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permit recognition of differences in rehabilitation possibilities as between individual
offenders;

(d) To prevent arbitrary or oppressive treatment of persons accused or convicted
of offenses and to identify certain minimum standards for criminal justice which, within
the concept of due process of law, have the stature of substantive rights of persons
accused of crime;

(e) To promote acceptance of responsibility and accountability by offenders and to
provide restoration and healing for victims and the community while attempting to reduce
recidivism and the costs to society by the use of restorative justice practices.

18-1-102.5. Purposes of code with respect to sentencing. (1) The purposes of
this code with respect to sentencing are:

(a) To punish a convicted offender by assuring the imposition of a sentence he
deserves in relation to the seriousness of his offense;

(b) To assure the fair and consistent treatment of all convicted offenders by
eliminating unjustified disparity in sentences, providing fair warning of the nature of the
sentence to be imposed, and establishing fair procedures for the imposition of sentences;

(c) To prevent crime and promote respect for the law by providing an effective
deterrent to others likely to commit similar offenses;

(d) To promote rehabilitation by encouraging correctional programs that elicit the
voluntary cooperation and participation of convicted offenders;

(e) To select a sentence, a sentence length, and a level of supervision that
addresses the offender's individual characteristics and reduces the potential that the
offender will engage in criminal conduct after completing his or her sentence; and

(f) To promote acceptance of responsibility and accountability by offenders and to
provide restoration and healing for victims and the community while attempting to reduce
recidivism and the costs to society by the use of restorative justice practices.

18-1-103. Scope and application of code. (1) Except as otherwise expressly
provided by sections 18-1.3-402 and 18-1.3-504, or unless the context otherwise requires,
the provisions of this code govern the construction of and punishment for any offense
defined in any statute of this state, whether in this title or elsewhere, and which is
committed on or after July 1, 1972, as well as the construction and application of any
defense to a prosecution for such an offense.

(2) Except as otherwise provided by section 18-1-410, the provisions of this code
do not apply to or govern the construction of, prosecution for, and punishment for any
offense committed prior to July 1, 1972, or the construction and application of any
defense to a prosecution for such an offense. Such an offense shall be tried and disposed
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of according to the provisions of law existing at the time of the commission thereof in the
same manner as if this code had not been enacted. All pending actions shall proceed to
final disposition in the same manner as if this code had not been enacted.

(3) The provisions of this code do not bar, suspend, or otherwise affect any right
or liability to damages, penalty, forfeiture, or other remedy authorized by law to be
recovered or enforced in a civil action for any conduct which this code makes punishable;
and the civil injury is not merged in the offense.

18-1-104. "Offense" defined - offenses classified - common-law crimes
abolished. (1) The terms "offense" and "crime" are synonymous and mean a violation of,
or conduct defined by, any state statute for which a fine or imprisonment may be imposed.

(2) Each offense falls into one of eleven classes. There are six classes of felonies
as defined in section 18-1.3-401, three classes of misdemeanors as defined in section 18-
1.3-501, and two classes of petty offenses as defined in section 18-1.3-503.

(3) Common-law crimes are abolished and no conduct shall constitute an offense
unless it is described as an offense in this code or in another statute of this state, but this
provision does not affect the power of a court to punish for contempt, or to employ any
sanction authorized by law for the enforcement of an order lawfully entered, or a civil
judgment or decree; nor does it affect the use of case law as an interpretive aid in the
construction of the provisions of this code.

18-1-105. Felonies classified - presumptive penalties. (Repealed)

18-1-106. Misdemeanors classified - penalties. (Repealed)

18-1-107. Petty offenses classified - penalties. (Repealed)

18-1-108. Offenses not classified. (Repealed)

18-1-109. Penalty not fixed by statute - punishment. (Repealed)

18-1-110. Payment and collection of fines for class 1, 2, or 3 misdemeanors
and class 1 or 2 petty offenses - release from incarceration. (Repealed)
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PART 2
JURISDICTION AND PLACE OF TRIAL

18-1-201. State jurisdiction. (1) A person is subject to prosecution in this state
for an offense which he commits, by his own conduct or that of another for which he is
legally accountable, if:

(a) The conduct constitutes an offense and is committed either wholly or partly
within the state; or

(b) The conduct outside the state constitutes an attempt, as defined by this code, to
commit an offense within the state; or

(c) The conduct outside the state constitutes a conspiracy to commit an offense
within the state, and an act in furtherance of the conspiracy occurs in the state; or

(d) The conduct within the state constitutes an attempt, solicitation, or conspiracy
to commit in another jurisdiction an offense prohibited under the laws of this state and
such other jurisdiction.

(2) An offense is committed partly within this state if conduct occurs in this state
which is an element of an offense or if the result of conduct in this state is such an
element. In homicide, the "result" is either the physical contact which causes death or the
death itself; and if the body of a criminal homicide victim is found within the state, the
death is presumed to have occurred within the state.

(3) Whether an offender is in or outside of the state is immaterial to the
commission of an offense based on an omission to perform a duty imposed by the law of
this state.

18-1-202. Place of trial. (1) Except as otherwise provided by law, criminal
actions shall be tried in the county where the offense was committed, or in any other
county where an act in furtherance of the offense occurred.

(2) If a person committing an offense upon the person of another is in one county
and his victim is in another county at the time of the commission of an act constituting an
element of the offense, the offense is committed and trial may be had in either of said
counties.

(3) In a case involving the death of a person, the offense is committed and the
offender may be tried in any county in which the cause of death is inflicted, or in which
death occurs, or in which the body of the deceased or any part of such body is found.

(4) Theft of property is committed and the offender may be tried in any county in
which he exercised control over the property.

(5) If the commission of an offense commenced outside the state is consummated
within this state, the offense is committed and the offender shall be tried in the county
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where the offense is consummated.

(6) If an offense is committed in or upon any automobile, trailer, railroad car,
aircraft, or other vehicle of transportation passing within or over this state, the offense is
deemed to have been committed and the offender may be tried in any county through or
over which the vehicle of transportation passed.

(7) (a) When multiple crimes are based upon the same act or series of acts arising
from the same criminal episode and are committed in several counties, the offender may
be tried in any county in which any one of the individual crimes could have been tried,
regardless of whether or not the counties are in the same judicial district.

(b) (I) For purposes of this subsection (7), when a person commits one of the
offenses listed in subparagraph (II) of this paragraph (b) on two or more occasions within
a six-month period, it may be considered part of the same criminal episode. Nothing in
this subsection (7) shall bar prosecution of an offense that could have been joined in
another prosecution.

(IT) The provisions of subparagraph (I) of this paragraph (b) shall apply to the
following offenses:

(A) Theft, as defined in section 18-4-401;

(B) and (C) Repealed.

(D) Criminal mischief, as defined in section 18-4-501;

(E) Fraud by check, as defined in section 18-5-205;

(F) Defrauding a secured creditor or debtor, as defined in section 18-5-206;

(G) Failure to pay over assigned accounts, as defined in section 18-5-502;

(H) Concealment or removal of secured property, as defined in section 18-5-504;

() Failure to pay over proceeds, as defined in section 18-5-505;

(J) Unauthorized use of a financial transaction device, as defined in section 18-5-
702;

(K) Computer crime, as defined in section 18-5.5-102;

(L) Procuring food or accommodation with intent to defraud, as defined in section
12-44-102, C.R.S.;

(M) Trafficking in food stamps, as defined in section 26-2-306, C.R.S.;

(N) Unlawful use of a patient personal needs trust fund, as defined in section
25.5-6-206, C.R.S.;

(O) Criminal tampering with a motor vehicle, as defined in section 42-5-103,
C.R.S;

(P) Theft of motor vehicle parts, as defined in section 42-5-104, C.R.S.;

(Q) Theft in connection with assistive technology, as described in section 6-1-409,
C.R.S;

(R) Theft of farm products, as defined in section 12-16-118, C.R.S.;

(S) Fraud in connection with obtaining public assistance, as described in section
26-1-127,CR.S,;
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(T) Fraud in connection with obtaining food stamps, as described in section 26-2-
305, C.R.S;;

(U) An offense described in part 1 of article 5 of this title;

(V) Forgery, as defined in sections 18-5-102 and 18-5-104; and

(W) Identity theft, as defined in section 18-5-902.

(¢) () For an indictment or information that includes an offense described in
article 5 of this title, the offender may be tried in a county where the offense occurred, in
a county where an act in furtherance of the offense occurred, or in a county where a bank,
savings and loan, credit union, or government agency processed a document or
transaction related to the offense.

(IT) For the purpose of this section, "processed" means to physically handle a
document or to make a written or electronic entry in a permanent or temporary record of
the transaction, whether the entry is made manually or through automated means.

(8) An inchoate offense is committed and the offender may be tried in any county
in which any act which is an element of the offense, including formation of the agreement
in conspiracy, 1S committed.

(9) When a person in one county solicits, abets, agrees, aids, or attempts to aid
another in the planning or commission of an offense in another county, the offense is
committed and the offender may be tried for the offense in either county, or in any other
county in which the principal offense could be tried.

(10) When an offense is committed on the boundary line between two counties, or
so close thereto as to be difficult to readily ascertain in which county the offense
occurred, the offense is committed and the offender may be tried for the offense in either
county.

(11) Proof of the county in which the offense occurred or which county is the
proper place for trial pursuant to this section shall not constitute an element of any
offense and need not be proven by the prosecution at trial unless required by the statute
defining the offense. Any challenge to the place of trial pursuant to this section shall be
made by motion in writing no later than twenty-one days after arraignment, except for
good cause shown. The court shall determine any such issue prior to the commencement
of the trial and the selection of a jury. If the court finds that trial is not proper in the
county in which the charges were filed, the court shall transfer the case to a court of
appropriate jurisdiction in the proper county. Failure to challenge the place of trial as
provided in this subsection (11) shall constitute a waiver of any objection to the place of
trial. Pursuant to section 16-12-102 (2), C.R.S., the prosecution may file an interlocutory
appeal of a decision transferring the case to another county.

(12) If a person commits the offense of failure to register as a sex offender as
provided in section 18-3-412.5, the offense is committed and the offender may be tried in
the county in which the offender was released from incarceration for commission of the
offense requiring registration, in the county in which the offender resides, in the county in
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which the offender completed his or her last registration, or in the county in which the
offender is apprehended.

(13) If a person commits identity theft as described in section 18-5-902, identity
theft is committed and the offender may be tried in any county where a prohibited act was
committed, in any county where an act in furtherance of the offense was committed, or in
any county where the victim resides during all or part of the offense. For purposes of this
subsection (13), a business entity resides in any county in which it maintains a physical
location.

PART 3

WHEN PROSECUTION BARRED BY FORMER PROCEEDINGS

18-1-301. Second trial barred by former prosecution for same offense. (1) Ifa
prosecution is for a violation of the same provision of law and is based upon the same
facts as a former prosecution, it is barred by the former prosecution under the following
circumstances:

(a) The former prosecution resulted in an acquittal. There is an acquittal if the
prosecution resulted in a finding of not guilty by the trier of fact or in a determination that
there was insufficient evidence to warrant a conviction. A finding of guilty of a lesser
included offense is an acquittal of the greater inclusive offense even though the
conviction is subsequently set aside.

(b) The former prosecution was terminated by a final order or judgment for the
defendant that has not been set aside, reversed, or vacated, and that necessarily required a
determination inconsistent with a fact or a legal proposition that must be established for
conviction of the offense.

(¢) The former prosecution resulted in a conviction. There is a conviction if the
prosecution resulted in a judgment of conviction that has not been reversed or vacated, a
verdict of guilty that has not been set aside and that is capable of supporting a judgment,
or a plea of guilty accepted by the court. In the latter two instances, failure to enter
judgment must be for a reason other than a motion of the defendant.

(d) The former prosecution was improperly terminated. Except as otherwise
provided in subsection (2) of this section, there is an improper termination of a
prosecution if the termination is for reasons not amounting to an acquittal, and it takes
place after the jury is sworn if the case is tried by a jury or after the first prosecution
witness is sworn if trial is by court following waiver of jury trial.

(2) Termination is not improper under any of the following circumstances:

(a) The defendant consents to the termination or waives his right to object to the
termination. The defendant is deemed to have waived all objections to a termination of
the trial unless his objections to the order of termination are made of record at the time of
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the entry thereof.

(b) The trial court finds that:

(I) The termination is necessary because it is physically impossible to proceed
with the trial in conformity with the law; or

(IT) There is a legal defect in the proceedings that would make any judgment
entered upon a verdict reversible as a matter of law; or

(III) Prejudicial conduct has occurred in or outside the courtroom making it unjust
either to the defendant or to the state to proceed with the trial; or

(IV) The jury is unable to agree upon a verdict; or

(V) False statements of a juror on voir dire prevent a fair trial.

18-1-302.  Second trial barred by former prosecution for different
offense. (1) Although a prosecution is for a violation of a different provision of law than
a former prosecution or is based on different facts, it is barred by the former prosecution
under the following circumstances:

(a) The former prosecution resulted in an acquittal or a conviction as defined in
section 18-1-301 (1) (a) and (1) (c) and the subsequent prosecution is for:

(I) Any offense of which the defendant could have been convicted under the
allegation of the complaint, information, or indictment of the first prosecution; or

(IT) The same conduct, unless the offense of which the defendant was formerly
convicted or acquitted and the offense for which he is subsequently prosecuted each
requires proof of a fact not required by the other and the law defining each of the offenses
is intended to prevent a substantially different harm or evil or the second offense was not
consummated when the former trial began.

(b) The former prosecution was terminated by an acquittal or by a final order or
judgment for the defendant that has not been set aside, reversed, or vacated and that
necessarily required a determination inconsistent with a fact that must be established for
conviction of the second offense.

(c) The former prosecution was improperly terminated, as improper termination is
defined in section 18-1-301 (1) (d) and (2), and the subsequent prosecution is for an
offense of which the defendant could have been convicted had the former prosecution not
been improperly terminated.

18-1-303. Second trial barred by prosecution in another jurisdiction. (1) If
conduct constitutes an offense within the concurrent jurisdiction of this state and of the
United States, or another state, or of a municipality, a prosecution in any other of these
jurisdictions is a bar to a subsequent prosecution in this state under either of the following
circumstances:
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(a) The first prosecution resulted in a conviction or an acquittal as defined in
section 18-1-301 (1) (a) and (1) (c), and the subsequent prosecution is based on the same
conduct, unless:

(I) The offense for which the defendant was formerly convicted or acquitted
requires proof of a fact not required by the offense for which he is subsequently
prosecuted and the law defining each of the offenses is intended to prevent a substantially
different harm or evil; or

(IT) The second offense was not consummated when the former trial began.

(b) The former prosecution was terminated by an acquittal or by a final order or
judgment for the defendant that has not been set aside, reversed, or vacated and that
necessarily required a determination inconsistent with a fact that must be established for
conviction of the offense for which the defendant is subsequently prosecuted.

18-1-304. Former prosecution not a bar. (1) A former prosecution is not a bar
within the meaning of sections 18-1-301 to 18-1-303, if the former prosecution:

(a) Was before a court that lacked jurisdiction over the defendant or the offense;
or

(b) Was procured by the defendant without the knowledge of the appropriate
prosecuting official and with the intent to avoid the sentence that otherwise might be
imposed; or

(¢) Resulted in a judgment of conviction that was set aside, reversed, or vacated
upon appeal or in any other subsequent judicial proceeding.

PART 4
RIGHTS OF DEFENDANT
18-1-401. Purpose. It is the intent of this part 4 to confer upon every person
accused of an offense the benefits arising from said part 4 as a matter of substantive right,

in implementation of minimum standards of criminal justice within the concept of due
process of law.

18-1-402. Presumption of innocence. Every person is presumed innocent until
proved guilty. No person shall be convicted of any offense unless his guilt thereof is
proved beyond a reasonable doubt.

18-1-403. Legal assistance and supporting services. Except as provided in
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section 16-5-501, C.R.S., all indigent persons who are charged with or held for the
commission of a crime are entitled to legal representation and supporting services at state
expense, to the extent and in the manner provided for in articles 1 and 2 of title 21, C.R.S.

18-1-404. Preliminary hearing or waiver - dispositional hearing. (1) Every
person accused of a class 1, 2, or 3 felony by direct information or felony complaint has
the right to demand and receive a preliminary hearing within a reasonable time to
determine whether probable cause exists to believe that the offense charged in the
information has been committed by the defendant. In addition, only those persons accused
of a class 4, 5, or 6 felony by direct information or felony complaint which felony
requires mandatory sentencing or is a crime of violence as defined in section 18-1.3-406,
or is a sexual offense under part 4 of article 3 of this title, shall have the right to demand
and receive a preliminary hearing within a reasonable time to determine whether probable
cause exists to believe that the offense charged in the information or felony complaint
was committed by the defendant. The procedure to be followed in asserting the right to a
preliminary hearing, and the time within which demand therefor must be made, as well as
the time within which the hearing, if demanded, shall be had, shall be as provided by rule
of the supreme court of the state of Colorado. A failure to observe and substantially
comply with such rule is a waiver of the right to a preliminary hearing.

(2) (a) No person accused of a class 4, 5, or 6 felony by direct information or
felony complaint, except those which require mandatory sentencing or which are crimes
of violence as defined in section 18-1.3-406, or which are sexual offenses under part 4 of
article 3 of this title, shall have the right to demand or receive a preliminary hearing;
except that such person shall participate in a dispositional hearing for the purposes of case
evaluation and potential resolution.

(b) Any defendant accused of a class 4, 5, or 6 felony who is not otherwise
entitled to a preliminary hearing pursuant to paragraph (a) of this subsection (2), may
demand and shall receive a preliminary hearing within a reasonable time pursuant to
subsection (1) of this section, if the defendant is in custody; except that, upon motion of
either party, the court shall vacate the preliminary hearing if there is a reasonable showing
that the defendant has been released from custody prior to the preliminary hearing.

18-1-405. Speedy trial. (1) Except as otherwise provided in this section, if a
defendant is not brought to trial on the issues raised by the complaint, information, or
indictment within six months from the date of the entry of a plea of not guilty, he shall be
discharged from custody if he has not been admitted to bail, and, whether in custody or on
bail, the pending charges shall be dismissed, and the defendant shall not again be
indicted, informed against, or committed for the same offense, or for another offense
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based upon the same act or series of acts arising out of the same criminal episode.

(2) If trial results in conviction which is reversed on appeal, any new trial must be
commenced within six months after the date of the receipt by the trial court of the
mandate from the appellate court.

(3) If a trial date has been fixed by the court, and thereafter the defendant requests
and is granted a continuance for trial, the period within which the trial shall be had is
extended for an additional six-month period from the date upon which the continuance
was granted.

(3.5) If a trial date has been fixed by the court and the defendant fails to make an
appearance in person on the trial date, the period within which the trial shall be had is
extended for an additional six-month period from the date of the defendant's next
appearance.

(4) If a trial date has been fixed by the court, and thereafter the prosecuting
attorney requests and is granted a continuance, the time is not thereby extended within
which the trial shall be had, as is provided in subsection (1) of this section, unless the
defendant in person or by his counsel in open court of record expressly agrees to the
continuance or unless the defendant without making an appearance before the court in
person or by his counsel files a dated written waiver of his rights to a speedy trial
pursuant to this section and files an agreement to the continuance signed by the
defendant. The time for trial, in the event of such agreement, is then extended by the
number of days intervening between the granting of such continuance and the date to
which trial is continued.

(5) To be entitled to a dismissal under subsection (1) of this section, the defendant
must move for dismissal prior to the commencement of his trial and prior to any pretrial
motions which are set for hearing immediately before the trial or prior to the entry of a
plea of guilty to the charge or an included offense. Failure to so move is a waiver of the
defendant's rights under this section.

(5.1) If a trial date is offered by the court to a defendant who is represented by
counsel and neither the defendant nor his counsel expressly objects to the offered date as
being beyond the time within which such trial shall be had pursuant to this section, then
the period within which the trial shall be had is extended until such trial date and may be
extended further pursuant to any other applicable provisions of this section.

(6) In computing the time within which a defendant shall be brought to trial as
provided in subsection (1) of this section, the following periods of time shall be excluded:

(a) Any period during which the defendant is incompetent to stand trial, or is
unable to appear by reason of illness or physical disability, or is under observation or
examination at any time after the issue of the defendant's mental condition, insanity,
incompetency, or impaired mental condition is raised;

(b) The period of delay caused by an interlocutory appeal whether commenced by
the defendant or by the prosecution;
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(c) A reasonable period of delay when the defendant is joined for trial with a
codefendant as to whom the time for trial has not run and there is good cause for not
granting a severance;

(d) The period of delay resulting from the voluntary absence or unavailability of
the defendant; however, a defendant shall be considered unavailable whenever his
whereabouts are known but his presence for trial cannot be obtained, or he resists being
returned to the state for trial;

(e) The period of delay caused by any mistrial, not to exceed three months for
cach mistrial;

(f) The period of any delay caused at the instance of the defendant;

(g) The period of delay not exceeding six months resulting from a continuance
granted at the request of the prosecuting attorney, without the consent of the defendant, if:

(I) The continuance is granted because of the unavailability of evidence material
to the state's case, when the prosecuting attorney has exercised due diligence to obtain
such evidence and there are reasonable grounds to believe that this evidence will be
available at the later date; or

(IT) The continuance is granted to allow the prosecuting attorney additional time in
felony cases to prepare the state's case and additional time is justified because of
exceptional circumstances of the case and the court enters specific findings with respect
to the justification;

(h) The period of delay between the new date set for trial following the expiration
of the time periods excluded by paragraphs (a), (b), (c), (d), and (f) of this subsection (6),
not to exceed three months;

(1) The period of delay between the filing of a motion pursuant to section 18-1-
202 (11) and any decision by the court regarding such motion, and if such decision by the
court transfers the case to another county, the period of delay until the first appearance of
all the parties in a court of appropriate jurisdiction in the county to which the case has
been transferred, and in such event the provisions of subsection (7) of this section shall
apply.

(7) If a trial date has been fixed by the court and the case is subsequently
transferred to a court in another county, the period within which trial must be had is
extended for an additional three months from the date of the first appearance of all of the
parties in a court of appropriate jurisdiction in the county to which the case has been
transferred.

18-1-406. Right to jury trial. (1) Except as otherwise provided in subsection (7)
of this section, every person accused of a felony has the right to be tried by a jury of
twelve whose verdict shall be unanimous. In matters involving misdemeanors, the
accused is entitled to be tried by a jury of six. In matters involving "petty offenses", the
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accused has the right to be tried by a jury under the terms and conditions of section 16-10-
109, C.R.S.

(2) Except as to class 1 felonies, the person accused of a felony or misdemeanor
may waive a trial by jury by express written instrument filed of record or by
announcement in open court appearing of record.

(3) A defendant may not withdraw a voluntary and knowing waiver of trial by jury
as a matter of right, but the court, in its discretion, may permit withdrawal of the waiver
prior to the commencement of the trial.

(4) Except as to class 1 felonies, the defendant in any felony or misdemeanor case
may, with the approval of the court, elect, at any time before the swearing in of the jury,
or after the swearing in of the jury and before verdict, with the agreement of the district
attorney and the approval of the court, to be tried by a number of jurors less than the
number to which he would otherwise be entitled.

(5) Upon request of the defendant in advance of the commencement of the trial,
the defendant shall be furnished with a list of prospective jurors who will be subject to
call in the trial.

(6) Either the district attorney or the defendant may challenge the array on the
ground that there has been a material departure from the requirements of the law
governing the selection of jurors, but such challenge shall be made in writing setting forth
the particular grounds upon which it is based and shall be filed prior to the swearing in of
the jury selected to try the case.

(7) Except as to class 1 felonies, with respect to a twelve-person jury, if the court
excuses a juror for just cause after the jury has retired to consider its verdict, the court in
its discretion may allow the remaining eleven jurors to return the jury's verdict.

18-1-407. Affirmative defense. (1) "Affirmative defense" means that unless the
state's evidence raises the issue involving the alleged defense, the defendant, to raise the
issue, shall present some credible evidence on that issue.

(2) If the issue involved in an affirmative defense is raised, then the guilt of the
defendant must be established beyond a reasonable doubt as to that issue as well as all
other elements of the offense.

18-1-408. Prosecution of multiple counts for same act. (1) When any conduct
of a defendant establishes the commission of more than one offense, the defendant may
be prosecuted for each such offense. He may not be convicted of more than one offense
if:

(a) One offense is included in the other, as defined in subsection (5) of this
section; or
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(b) One offense consists only of an attempt to commit the other; or

(c) Inconsistent findings of fact are required to establish the commission of the
offenses; or

(d) The offenses differ only in that one is defined to prohibit a designated kind of
conduct generally and the other to prohibit a specific instance of such conduct; or

(e) The offense is defined as a continuing course of conduct and the defendant's
course of conduct was uninterrupted, unless the law provides that specific periods or
instances of such conduct constitute separate offenses.

(2) If the several offenses are actually known to the district attorney at the time of
commencing the prosecution and were committed within the district attorney's judicial
district, all such offenses upon which the district attorney elects to proceed must be
prosecuted by separate counts in a single prosecution if they are based on the same act or
series of acts arising from the same criminal episode. Any offense not thus joined by
separate count cannot thereafter be the basis of a subsequent prosecution; except that, if at
the time jeopardy attaches with respect to the first prosecution against the defendant the
defendant or counsel for the defendant actually knows of additional pending prosecutions
that this subsection (2) requires the district attorney to charge and the defendant or
counsel for the defendant fails to object to the prosecution's failure to join the charges, the
defendant waives any claim pursuant to this subsection (2) that a subsequent prosecution
is prohibited.

(3) When two or more offenses are charged as required by subsection (2) of this
section and they are supported by identical evidence, the court upon application of the
defendant may require the state, at the conclusion of all the evidence, to elect the count
upon which the issues shall be tried. If more than one guilty verdict is returned as to any
defendant in a prosecution where multiple counts are tried as required by subsection (2)
of this section, the sentences imposed shall run concurrently; except that, where multiple
victims are involved, the court may, within its discretion, impose consecutive sentences.

(4) When a defendant is charged with two or more offenses based on the same act
or series of acts arising from the same criminal episode, the court, on application of either
the defendant or the district attorney, may order any such charge to be tried separately, if
it is satisfied that justice so requires.

(5) A defendant may be convicted of an offense included in an offense charged in
the indictment or the information. An offense is so included when:

(a) It is established by proof of the same or less than all the facts required to
establish the commission of the offense charged; or

(b) It consists of an attempt or solicitation to commit the offense charged or to
commit an offense otherwise included therein; or

(c) It differs from the offense charged only in the respect that a less serious injury
or risk of injury to the same person, property, or public interest or a lesser kind of
culpability suffices to establish its commission.
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(6) The court shall not be obligated to charge the jury with respect to an included
offense unless there is a rational basis for a verdict acquitting the defendant of the offense
charged and convicting him of the included offense.

(7) If the same conduct is defined as criminal in different enactments or in
different sections of this code, the offender may be prosecuted under any one or all of the
sections or enactments subject to the limitations provided by this section. It is immaterial
to the prosecution that one of the enactments or sections characterizes the crime as of
lesser degree than another, or provides a lesser penalty than another, or was enacted by
the general assembly at a later date than another unless the later section or enactment
specifically repeals the earlier.

(8) Without the consent of the prosecution, no jury shall be instructed to return a
guilty verdict on a lesser offense if any juror remains convinced by the facts and law that
the defendant is guilty of a greater offense submitted for the jury's consideration, the
retrial of which would be barred by conviction of the lesser offense.

18-1-409. Appellate review of sentence for a felony. (1) When sentence is
imposed upon any person following a conviction of any felony, other than a class 1 felony
in which a death sentence is automatically reviewed pursuant to section 18-1.3-1201 (6),
18-1.3-1302 (6), or 18-1.4-102 (6), the person convicted shall have the right to one
appellate review of the propriety of the sentence, having regard to the nature of the
offense, the character of the offender, and the public interest, and the manner in which the
sentence was imposed, including the sufficiency and accuracy of the information on
which it was based; except that, if the sentence is within a range agreed upon by the
parties pursuant to a plea agreement, the defendant shall not have the right of appellate
review of the propriety of the sentence. The procedures to be employed in the review
shall be as provided by supreme court rule.

(2) No appellate court shall review any sentence which is imposed unless, within
forty-nine days from the date of the imposition of sentence, a written notice is filed in the
trial court to the effect that review of the sentence will be sought; said notice must state
the grounds upon which it is based.

(2.1) and (2.2) Repealed.

(3) The reviewing court shall have power to affirm the sentence under review,
substitute for the sentence under review any penalty that was open to the sentencing court
other than granting probation or other conditional release, or remand the case for any
further proceedings that could have been conducted prior to the imposition of the
sentence under review, and for resentencing on the basis of such further proceedings. No
sentence in excess of the one originally imposed shall be given unless matters of
aggravation in addition to those known to the court at the time of the original sentence are
brought to the attention of the court during the hearing conducted under this section. If
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the court imposes a sentence in excess of the one first given, it shall specifically identify
the additional aggravating facts considered by it in imposing the increased sentence.

18-1-409.5. Appellate review of sentence not within the presumptive range.
(Repealed)

18-1-410. Postconviction remedy. (1) Notwithstanding the fact that no review of
a conviction of crime was sought by appeal within the time prescribed therefor, or that a
judgment of conviction was affirmed upon appeal, every person convicted of a crime is
entitled as a matter of right to make applications for postconviction review. Except as
otherwise required by subsection (1.5) of this section, an application for postconviction
review must, in good faith, allege one or more of the following grounds to justify a
hearing thereon:

(a) That the conviction was obtained or sentence imposed in violation of the
constitution or laws of the United States or the constitution or laws of this state;

(b) That the applicant was convicted under a statute that is in violation of the
constitution of the United States or the constitution of this state, or that the conduct for
which the applicant was prosecuted is constitutionally protected;

(c) That the court rendering judgment was without jurisdiction over the person of
the applicant or the subject matter;

(d) That the sentence imposed exceeded the maximum authorized by law, or is
otherwise not in accordance with the sentence authorized by law;

(e) That there exists evidence of material facts, not theretofore presented and
heard, which, by the exercise of reasonable diligence, could not have been known to or
learned of by the defendant or his attorney prior to the submission of the issues to the
court or jury, and which requires vacation of the conviction or sentence in the interest of
justice;

(f) (I) That there has been significant change in the law, applied to the applicant's
conviction or sentence, allowing in the interests of justice retroactive application of the
changed legal standard.

(IT) The ground set forth in this paragraph (f) may not be asserted if, prior to filing
for relief pursuant to this paragraph (f), a person has not sought appeal of a conviction
within the time prescribed therefor or if a judgment of conviction has been affirmed upon
appeal.

(g) Any grounds otherwise properly the basis for collateral attack upon a criminal
judgment; or

(h) That the sentence imposed has been fully served or that there has been
unlawful revocation of parole, probation, or conditional release.
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(1.5) An application for postconviction review in a class 1 felony case where a
sentence of death has been imposed shall be limited to claims of newly discovered
evidence and ineffective assistance of counsel; except that, for any sentence of death
imposed on or after the date upon which the Colorado supreme court adopts rules
implementing the unitary system of review established by part 2 of article 12 of title 16,
C.R.S., any application for postconviction review in such case shall be governed by the
provisions of part 2 of article 12 of title 16, C.R.S.

(2) (a) Except as otherwise required by paragraph (b) of this subsection (2),
procedures to be followed in implementation of the right to postconviction remedy shall
be as prescribed by rule of the supreme court of the state of Colorado.

(b) In any class 1 felony case where a sentence of death has been imposed, the
district court shall expeditiously consider an application for postconviction remedy. It is
the general assembly's intent that the district court give priority to cases in which a
sentence of death has been imposed.

(3) (a) Except as otherwise provided in paragraph (b) of this subsection (3), an
appeal of any order by the district court granting or denying postconviction relief in a case
in which a sentence of death has been imposed shall be to the Colorado supreme court as
provided by section 13-4-102 (1) (h), C.R.S. The procedures to be followed in the
implementation of such review shall be in accordance with any rules adopted by the
Colorado supreme court in response to the legislative intent expressed in section 16-12-
101.5 (1), C.R.S.

(b) In any class 1 felony case in which a sentence of death is imposed on or after
the date upon which the Colorado supreme court adopts rules implementing the unitary
system of review established under part 2 of article 12 of title 16, C.R.S., the procedures
for appealing any order by the district court granting or denying postconviction relief and
review by the Colorado supreme court of such order shall be governed by the provisions
of part 2 of article 12 of title 16, C.R.S., and by such rules adopted by the supreme court.

18-1-411. Postconviction testing of DNA - definitions. As used in this section
and in sections 18-1-412 to 18-1-416, unless the context otherwise requires:

(1) "Actual innocence" means clear and convincing evidence such that no
reasonable juror would have convicted the defendant.

(2) "Actual or constructive possession" means the biological evidence is
maintained or stored on the premises of the law enforcement agency or at another location
or facility under the custody or control of the law enforcement agency, including pursuant
to an agreement or contract with the law enforcement agency and a third-party service
provider, in Colorado or elsewhere.

(3) "DNA" means deoxyribonucleic acid.

(4) "Incarcerated" means physically housed in a department of corrections facility,
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a private correctional facility under contract with the department of corrections, or a
county jail following a felony conviction, or in a juvenile facility following adjudication
for an offense that would have been a felony if committed by an adult, or under parole
supervision.

18-1-412. Procedure for application for DNA testing - appointment of
counsel. (1) An incarcerated person may apply to the district court in the district where
the conviction was secured for DNA testing concerning the conviction and sentence the
person is currently serving.

(2) A motion filed pursuant to this section shall include specific facts sufficient to
support a prima facie showing that post-conviction relief is warranted under the criteria
set forth in section 18-1-413. The motion shall include the results of all prior DNA tests,
regardless of whether a test was performed by the defense or the prosecution.

(3) If the motion, files, and record of the case show to the satisfaction of the court
that the petitioner is not entitled to relief based on the criteria specified in section 18-1-
413, the court shall deny the motion without a hearing and without appointment of
counsel. The court may deny a second or subsequent motion requesting relief pursuant to
this section.

(4) If the court does not deny the petitioner's motion for testing, the court shall
appoint counsel if the court determines the petitioner is indigent and has requested
counsel. The court shall forward a copy of the motion for DNA testing to the district
attorney.

(5) Counsel for the defendant may request the court to set the matter for a hearing,
if, upon investigation of the petitioner's motion for testing, counsel believes sufficient
grounds exist to support an order for DNA testing. If the petitioner represents himself or
herself, the court may set the matter for a hearing upon his or her request.

(6) Following a request for a hearing, the court shall allow the district attorney a
reasonable amount of time, but not less than thirty-five days, to respond to the motion and
any supplement filed by the petitioner's counsel and to prepare for the hearing.

(7) A court shall not order DNA testing without a hearing, except upon written
stipulation of the district attorney.

(8) The court shall deny a motion for production of transcripts unless the
petitioner makes a prima facie showing that a transcript will be necessary at a hearing
conducted pursuant to this section.

(9) Upon motion of the defendant or his or her counsel, the court shall order a
database search by a law enforcement agency if the court determines that a reasonable
probability exists that the database search will produce exculpatory or mitigating evidence
relevant to a claim of wrongful conviction or sentencing. DNA profiles must meet current
national DNA database index system eligibility standards and conform to current federal
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bureau of investigation quality assurance standards in order to be eligible for search
against the state index system.

18-1-413. Content of application for DNA testing. (1) A court shall not order
DNA testing unless the petitioner demonstrates by a preponderance of the evidence that:

(a) Favorable results of the DNA testing will demonstrate the petitioner's actual
Innocence;

(b) A law enforcement agency collected biological evidence pertaining to the
offense and retains actual or constructive possession of the evidence that allows for
reliable DNA testing;

(¢) () Conclusive DNA results were not available prior to the petitioner's
conviction; and

(I) The petitioner did not secure DNA testing prior to his or her conviction
because DNA testing was not reasonably available or for reasons that constitute
justifiable excuse, ineffective assistance of counsel, or excusable neglect; and

(d) The petitioner consents to provide a biological sample for DNA testing.

18-1-414. Preservation of evidence. (1) A petitioner shall not be entitled to
relief based solely on an allegation that a law enforcement agency failed to preserve
biological evidence.

(2) (a) A court granting a motion for hearing pursuant to section 18-1-412 shall
order the appropriate law enforcement agency to preserve existing biological evidence for
DNA testing.

(b) If a law enforcement agency, through negligence, destroys, loses, or otherwise
disposes of biological evidence that is the subject of an order pursuant to this subsection
(2) before the evidence may be tested, the court shall set a hearing to determine whether a
remedy is warranted. If the court determines that a remedy is warranted, the court may
order whatever remedy the court finds is just, equitable, and appropriate. Nothing in this
subsection (2) shall be construed to limit or eliminate the court's authority to order any
remedy otherwise available under law for the destruction, loss, or disposal of evidence.

(c) For the purposes of this subsection (2), "negligence" means a departure from
the ordinary standard of care.

(3) Except as provided in subsection (2) of this section, this section does not
create a duty to preserve biological evidence. Notwithstanding the provisions of
subsection (2) of this section, this section does not create a liability on the part of a law
enforcement agency for failing to preserve biological evidence.
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18-1-415. Testing - payment.  All testing shall be performed at a law
enforcement facility, and the petitioner shall pay for the testing. If the petitioner is
indigent and represented by either the public defender or alternate defense counsel, and
with the approval of the public defender or the alternate defense counsel, the costs of the
testing shall be paid from their budget.

18-1-416. Results of the DNA test. (1) Notwithstanding any law or rule of
procedure that bars a motion for post-conviction review as untimely, a petitioner may use
the results of a DNA test ordered pursuant to section 18-1-413 as the grounds for filing a
motion for post-conviction review under section 18-1-410 and the Colorado rules of
criminal procedure.

(2) The testing laboratory shall make the results of a DNA test ordered pursuant to
section 18-1-413 available to the combined DNA index system and to any Colorado,
federal, or other law enforcement DNA databases.

18-1-417. Ineffective assistance of counsel claims - waiver of
confidentiality. (1) Notwithstanding any other provision of law, whenever a defendant
alleges ineffective assistance of counsel, the defendant automatically waives any
confidentiality, including attorney-client and work-product privileges, between counsel
and defendant, and between the defendant or counsel and any expert witness retained or
appointed in connection with the representation, but only with respect to the information
that is related to the defendant's claim of ineffective assistance. After the defendant
alleges ineffective assistance of counsel, the allegedly ineffective counsel and an expert
witness may discuss with, may disclose any aspect of the representation that is related to
the defendant's claim of ineffective assistance to, and may produce documents related to
such representation that are related to the defendant's claim of ineffective assistance to the
prosecution without the need for an order by the court that confidentiality has been
waived.

(2) If the allegedly ineffective counsel or an expert witness has released his or her
file or a portion thereof to defendant or defendant's current counsel, defendant or current
counsel shall permit the prosecution to inspect and copy any or all portions of the file that
are related to the defendant's claim of ineffective assistance upon request of the
prosecution.

PART 5

PRINCIPLES OF CRIMINAL CULPABILITY
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18-1-501.  Definitions. The following definitions are applicable to the
determination of culpability requirements for offenses defined in this code:

(1) "Act" means a bodily movement, and includes words and possession of
property.

(2) "Conduct" means an act or omission and its accompanying state of mind or,
where relevant, a series of acts or omissions.

(3) "Criminal negligence". A person acts with criminal negligence when, through
a gross deviation from the standard of care that a reasonable person would exercise, he
fails to perceive a substantial and unjustifiable risk that a result will occur or that a
circumstance exists.

(4) "Culpable mental state" means intentionally, or with intent, or knowingly, or
willfully, or recklessly, or with criminal negligence, as these terms are defined in this
section.

(5) "Intentionally" or "with intent". All offenses defined in this code in which the
mental culpability requirement is expressed as "intentionally" or "with intent" are
declared to be specific intent offenses. A person acts "intentionally" or "with intent" when
his conscious objective is to cause the specific result proscribed by the statute defining the
offense. It is immaterial to the issue of specific intent whether or not the result actually
occurred.

(6) "Knowingly" or "willfully". All offenses defined in this code in which the
mental culpability requirement is expressed as "knowingly" or "willfully" are declared to
be general intent crimes. A person acts "knowingly" or "willfully" with respect to conduct
or to a circumstance described by a statute defining an offense when he is aware that his
conduct is of such nature or that such circumstance exists. A person acts "knowingly" or
"willfully", with respect to a result of his conduct, when he is aware that his conduct is
practically certain to cause the result.

(7) "Omission" means a failure to perform an act as to which a duty of
performance is imposed by law.

(8) "Recklessly". A person acts recklessly when he consciously disregards a
substantial and unjustifiable risk that a result will occur or that a circumstance exists.

(9) "Voluntary act" means an act performed consciously as a result of effort or
determination, and includes the possession of property if the actor was aware of his
physical possession or control thereof for a sufficient period to have been able to
terminate it.

18-1-502. Requirements for criminal liability in general and for offenses of
strict liability and of mental culpability. The minimum requirement for criminal
liability is the performance by a person of conduct which includes a voluntary act or the
omission to perform an act which he is physically capable of performing. If that conduct
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is all that is required for commission of a particular offense, or if an offense or some
material element thereof does not require a culpable mental state on the part of the actor,
the offense is one of "strict liability". If a culpable mental state on the part of the actor is
required with respect to any material element of an offense, the offense is one of "mental
culpability".

18-1-503. Construction of statutes with respect to culpability
requirements. (1) When the commission of an offense, or some element of an offense,
requires a particular culpable mental state, that mental state is ordinarily designated by
use of the terms "intentionally", "with intent", "knowingly", "willfully", "recklessly", or
"criminal negligence" or by use of the terms "with intent to defraud" and "knowing it to
be false" describing a specific kind of intent or knowledge.

(2) Although no culpable mental state is expressly designated in a statute defining
an offense, a culpable mental state may nevertheless be required for the commission of
that offense, or with respect to some or all of the material elements thereof, if the
proscribed conduct necessarily involves such a culpable mental state.

(3) If a statute provides that criminal negligence suffices to establish an element
of an offense, that element also is established if a person acts recklessly, knowingly, or
intentionally. If recklessness suffices to establish an element, that element also is
established if a person acts knowingly or intentionally. If acting knowingly suffices to
establish an element, that element also is established if a person acts intentionally.

(4) When a statute defining an offense prescribes as an element thereof a specified
culpable mental state, that mental state is deemed to apply to every element of the offense
unless an intent to limit its application clearly appears.

18-1-503.5. Principles of criminal culpability. (1) If the criminality of conduct
depends on a child being younger than eighteen years of age and the child was in fact at
least fifteen years of age, it shall be an affirmative defense that the defendant reasonably
believed the child to be eighteen years of age or older. This affirmative defense shall not
be available if the criminality of conduct depends on the defendant being in a position of
trust.

(2) If the criminality of conduct depends on a child's being younger than eighteen
years of age and the child was in fact younger than fifteen years of age, there shall be no
defense that the defendant reasonably believed the child was eighteen years of age or
older.

(3) If the criminality of conduct depends on a child being younger than fifteen
years of age, it shall be no defense that the defendant did not know the child's age or that
the defendant reasonably believed the child to be fifteen years of age or older.
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18-1-504. Effect of ignorance or mistake upon culpability. (1) A person is not
relieved of criminal liability for conduct because he engaged in that conduct under a
mistaken belief of fact, unless:

(a) It negatives the existence of a particular mental state essential to commission
of the offense; or

(b) The statute defining the offense or a statute relating thereto expressly provides
that a factual mistake or the mental state resulting therefrom constitutes a defense or
exemption; or

(c) The factual mistake or the mental state resulting therefrom is of a kind that
supports a defense of justification as defined in sections 18-1-701 to 18-1-707.

(2) A person is not relieved of criminal liability for conduct because he engages in
that conduct under a mistaken belief that it does not, as a matter of law, constitute an
offense, unless the conduct is permitted by one or more of the following:

(a) A statute or ordinance binding in this state;

(b) An administrative regulation, order, or grant of permission by a body or
official authorized and empowered to make such order or grant the permission under the
laws of the state of Colorado;

(c) An official written interpretation of the statute or law relating to the offense,
made or issued by a public servant, agency, or body legally charged or empowered with
the responsibility of administering, enforcing, or interpreting a statute, ordinance,
regulation, order, or law. If such interpretation is by judicial decision, it must be binding
in the state of Colorado.

(3) Any defense authorized by this section is an affirmative defense.

18-1-505. Consent. (1) The consent of the victim to conduct charged to constitute
an offense or to the result thereof is not a defense unless the consent negatives an element
of the offense or precludes the infliction of the harm or evil sought to be prevented by the
law defining the offense.

(2) When conduct is charged to constitute an offense because it causes or
threatens bodily injury, consent to that conduct or to the infliction of that injury is a
defense only if the bodily injury consented to or threatened by the conduct consented to is
not serious, or the conduct and the injury are reasonably foreseeable hazards of joint
participation in a lawful athletic contest or competitive sport, or the consent establishes a
justification under sections 18-1-701 to 18-1-707.

(3) Unless otherwise provided by this code or by the law defining the offense,
assent does not constitute consent if:

(a) It is given by a person who is legally incompetent to authorize the conduct
charged to constitute the offense; or

Colorado Revised Statutes 2013 23 Title 18



(b) It is given by a person who, by reason of immaturity, mental disease or mental
defect, or intoxication, is manifestly unable and is known or reasonably should be known
by the defendant to be unable to make a reasonable judgment as to the nature or
harmfulness of the conduct charged to constitute the offense; or

(c) It is given by a person whose consent is sought to be prevented by the law
defining the offense; or

(d) Itis induced by force, duress, or deception.

(4) Any defense authorized by this section is an affirmative defense.

PART 6

PARTIES TO OFFENSES - ACCOUNTABILITY

18-1-601. Liability based upon behavior. A person is guilty of an offense if it is
committed by the behavior of another person for which he is legally accountable as
provided in sections 18-1-602 to 18-1-607.

18-1-602. Behavior of another. (1) A person is legally accountable for the
behavior of another person if:

(a) He is made accountable for the conduct of that person by the statute defining
the offense or by specific provision of this code; or

(b) He acts with the culpable mental state sufficient for the commission of the
offense in question and he causes an innocent person to engage in such behavior.

(2) As used in subsection (1) of this section, "innocent person" includes any
person who is not guilty of the offense in question, despite his behavior, because of
duress, legal incapacity or exemption, or unawareness of the criminal nature of the
conduct in question or of the defendant's criminal purpose, or any other factor precluding
the mental state sufficient for the commission of the offense in question.

18-1-603. Complicity. A person is legally accountable as principal for the
behavior of another constituting a criminal offense if, with the intent to promote or
facilitate the commission of the offense, he or she aids, abets, advises, or encourages the
other person in planning or committing the offense.

18-1-604. Exemptions from liability based upon behavior of
another. (1) Unless otherwise provided by the statute defining the offense, a person shall
not be legally accountable for behavior of another constituting an offense if he is a victim
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of that offense or the offense is so defined that his conduct is inevitably incidental to its
commission.

(2) It shall be an affirmative defense to a charge under section 18-1-603 if, prior to
the commission of the offense, the defendant terminated his effort to promote or facilitate
its commission and either gave timely warning to law enforcement authorities or gave
timely warning to the intended victim.

18-1-605. Liability based on behavior of another - no defense. In any
prosecution for an offense in which criminal liability is based upon the behavior of
another pursuant to sections 18-1-601 to 18-1-604, it is no defense that the other person
has not been prosecuted for or convicted of any offense based upon the behavior in
question or has been convicted of a different offense or degree of offense, or the
defendant belongs to a class of persons who by definition of the offense are legally
incapable of committing the offense in an individual capacity.

18-1-606. Criminal liability of business entities. (1) A business entity is guilty
of an offense if:

(a) The conduct constituting the offense consists of an omission to discharge a
specific duty of affirmative performance imposed on the business entity by law; or

(b) The conduct constituting the offense is engaged in, authorized, solicited,
requested, commanded, or knowingly tolerated by the governing body or individual
authorized to manage the affairs of the business entity or by a high managerial agent
acting within the scope of his or her employment or in behalf of the business entity.

(2) As used in this section:

(a) "Agent" means any director, officer, or employee of a business entity, or any
other person who is authorized to act in behalf of the business entity, and "high
managerial agent" means an officer of a business entity or any other agent in a position of
comparable authority with respect to the formulation of the business entity's policy or the
supervision in a managerial capacity of subordinate employees.

(b) "Business entity" means a corporation or other entity that is subject to the
provisions of title 7, C.R.S.; foreign corporations qualified to do business in this state
pursuant to article 115 of title 7, C.R.S., specifically including federally chartered or
authorized financial institutions; a corporation or other entity that is subject to the
provisions of title 11, C.R.S.; or a sole proprietorship or other association or group of
individuals doing business in the state.

(3) Every offense committed by a corporation prior to July 1, 1985, which would
be a felony if committed by an individual shall subject the corporation to the payment of a
fine of not less than one thousand dollars nor more than fifteen thousand dollars. For such
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offenses committed on or after July 1, 1985, the corporation shall be subject to the
payment of a fine within the presumptive ranges authorized by section 18-1.3-401 (1) (a)
(ITI). Every offense committed by a corporation which would be a misdemeanor or petty
offense if committed by an individual shall subject the corporation to the payment of a
fine within the minimum and maximum fines authorized by sections 18-1.3-501 and 18-
1.3-503 for the particular offense of which the corporation is convicted. For an offense
committed on or after July 1, 2003, a business entity shall be subject to the payment of a
fine within the presumptive ranges authorized by section 18-1.3-401 (1) (a) (III). An
offense committed by a business entity that would be a misdemeanor or petty offense if
committed by an individual shall subject the business entity to the payment of a fine
within the minimum and maximum fines authorized by sections 18-1.3-501 and 18-1.3-
503 for the particular offense of which the business entity is convicted.

18-1-607. Criminal liability of an individual for corporate conduct. A person
is criminally liable for conduct constituting an offense which he performs or causes to
occur in the name of or in behalf of a corporation to the same extent as if that conduct
were performed or caused by him in his own name or behalf.

PART 7

JUSTIFICATION AND EXEMPTIONS
FROM CRIMINAL RESPONSIBILITY

18-1-701. Execution of public duty. (1) Unless inconsistent with other
provisions of sections 18-1-702 to 18-1-710, defining justifiable use of physical force, or
with some other provision of law, conduct which would otherwise constitute an offense is
justifiable and not criminal when it is required or authorized by a provision of law or a
judicial decree binding in Colorado.

(2) A "provision of law" and a "judicial decree" in subsection (1) of this section
mean:

(a) Laws defining duties and functions of public servants;

(b) Laws defining duties of private citizens to assist public servants in the
performance of certain of their functions;

(c) Laws governing the execution of legal process;

(d) Laws governing the military service and conduct of war;

(e) Judgments and orders of court.

18-1-702. Choice of evils. (1) Unless inconsistent with other provisions of
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sections 18-1-703 to 18-1-707, defining justifiable use of physical force, or with some
other provision of law, conduct which would otherwise constitute an offense is justifiable
and not criminal when it is necessary as an emergency measure to avoid an imminent
public or private injury which is about to occur by reason of a situation occasioned or
developed through no conduct of the actor, and which is of sufficient gravity that,
according to ordinary standards of intelligence and morality, the desirability and urgency
of avoiding the injury clearly outweigh the desirability of avoiding the injury sought to be
prevented by the statute defining the offense in issue.

(2) The necessity and justifiability of conduct under subsection (1) of this section
shall not rest upon considerations pertaining only to the morality and advisability of the
statute, either in its general application or with respect to its application to a particular
class of cases arising thereunder. When evidence relating to the defense of justification
under this section is offered by the defendant, before it is submitted for the consideration
of the jury, the court shall first rule as a matter of law whether the claimed facts and
circumstances would, if established, constitute a justification.

18-1-703. Use of physical force - special relationships. (1) The use of physical
force upon another person which would otherwise constitute an offense is justifiable and
not criminal under any of the following circumstances:

(a) A parent, guardian, or other person entrusted with the care and supervision of a
minor or an incompetent person, and a teacher or other person entrusted with the care and
supervision of a minor, may use reasonable and appropriate physical force upon the minor
or incompetent person when and to the extent it is reasonably necessary and appropriate
to maintain discipline or promote the welfare of the minor or incompetent person.

(b) A superintendent or other authorized official of a jail, prison, or correctional
institution may, in order to maintain order and discipline, use reasonable and appropriate
physical force when and to the extent that he reasonably believes it necessary to maintain
order and discipline, but he may use deadly physical force only when he reasonably
believes it necessary to prevent death or serious bodily injury.

(c) A person responsible for the maintenance of order in a common carrier of
passengers, or a person acting under his direction, may use reasonable and appropriate
physical force when and to the extent that it is necessary to maintain order and discipline,
but he may use deadly physical force only when it is reasonably necessary to prevent
death or serious bodily injury.

(d) A person acting under a reasonable belief that another person is about to
commit suicide or to inflict serious bodily injury upon himself may use reasonable and
appropriate physical force upon that person to the extent that it is reasonably necessary to
thwart the result.

() A duly licensed physician, advanced practice nurse, or a person acting under
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his or her direction, may use reasonable and appropriate physical force for the purpose of
administering a recognized form of treatment that he or she reasonably believes to be
adapted to promoting the physical or mental health of the patient if:

(I) The treatment is administered with the consent of the patient, or if the patient is
a minor or an incompetent person, with the consent of his parent, guardian, or other
person entrusted with his care and supervision; or

(IT) The treatment is administered in an emergency when the physician or
advanced practice nurse reasonably believes that no one competent to consent can be
consulted and that a reasonable person, wishing to safeguard the welfare of the patient,
would consent.

18-1-704. Use of physical force in defense of a person. (1) Except as provided
in subsections (2) and (3) of this section, a person is justified in using physical force upon
another person in order to defend himself or a third person from what he reasonably
believes to be the use or imminent use of unlawful physical force by that other person,
and he may use a degree of force which he reasonably believes to be necessary for that
purpose.

(2) Deadly physical force may be used only if a person reasonably believes a
lesser degree of force is inadequate and:

(a) The actor has reasonable ground to believe, and does believe, that he or
another person is in imminent danger of being killed or of receiving great bodily injury;
or

(b) The other person is using or reasonably appears about to use physical force
against an occupant of a dwelling or business establishment while committing or
attempting to commit burglary as defined in sections 18-4-202 to 18-4-204; or

(c) The other person is committing or reasonably appears about to commit
kidnapping as defined in section 18-3-301 or 18-3-302, robbery as defined in section 18-
4-301 or 18-4-302, sexual assault as set forth in section 18-3-402, or in section 18-3-403
as it existed prior to July 1, 2000, or assault as defined in sections 18-3-202 and 18-3-203.

(3) Notwithstanding the provisions of subsection (1) of this section, a person is
not justified in using physical force if:

(a) With intent to cause bodily injury or death to another person, he provokes the
use of unlawful physical force by that other person; or

(b) He is the initial aggressor; except that his use of physical force upon another
person under the circumstances is justifiable if he withdraws from the encounter and
effectively communicates to the other person his intent to do so, but the latter nevertheless
continues or threatens the use of unlawful physical force; or

(c) The physical force involved is the product of a combat by agreement not
specifically authorized by law.
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(4) In a case in which the defendant is not entitled to a jury instruction regarding
self-defense as an affirmative defense, the court shall allow the defendant to present
evidence, when relevant, that he or she was acting in self-defense. If the defendant
presents evidence of self-defense, the court shall instruct the jury with a self-defense law
instruction. The court shall instruct the jury that it may consider the evidence of self-
defense in determining whether the defendant acted recklessly, with extreme indifference,
or in a criminally negligent manner. However, the self-defense law instruction shall not
be an affirmative defense instruction and the prosecuting attorney shall not have the
burden of disproving self-defense. This section shall not apply to strict liability crimes.

18-1-704.5. Use of deadly physical force against an intruder. (1) The general
assembly hereby recognizes that the citizens of Colorado have a right to expect absolute
safety within their own homes.

(2) Notwithstanding the provisions of section 18-1-704, any occupant of a
dwelling is justified in using any degree of physical force, including deadly physical
force, against another person when that other person has made an unlawful entry into the
dwelling, and when the occupant has a reasonable belief that such other person has
committed a crime in the dwelling in addition to the uninvited entry, or is committing or
intends to commit a crime against a person or property in addition to the uninvited entry,
and when the occupant reasonably believes that such other person might use any physical
force, no matter how slight, against any occupant.

(3) Any occupant of a dwelling using physical force, including deadly physical
force, in accordance with the provisions of subsection (2) of this section shall be immune
from criminal prosecution for the use of such force.

(4) Any occupant of a dwelling using physical force, including deadly physical
force, in accordance with the provisions of subsection (2) of this section shall be immune
from any civil liability for injuries or death resulting from the use of such force.

18-1-705. Use of physical force in defense of premises. A person in possession
or control of any building, realty, or other premises, or a person who is licensed or
privileged to be thereon, is justified in using reasonable and appropriate physical force
upon another person when and to the extent that it is reasonably necessary to prevent or
terminate what he reasonably believes to be the commission or attempted commission of
an unlawful trespass by the other person in or upon the building, realty, or premises.
However, he may use deadly force only in defense of himself or another as described in
section 18-1-704, or when he reasonably believes it necessary to prevent what he
reasonably believes to be an attempt by the trespasser to commit first degree arson.
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18-1-706. Use of physical force in defense of property. A person is justified in
using reasonable and appropriate physical force upon another person when and to the
extent that he reasonably believes it necessary to prevent what he reasonably believes to
be an attempt by the other person to commit theft, criminal mischief, or criminal
tampering involving property, but he may use deadly physical force under these
circumstances only in defense of himself or another as described in section 18-1-704.

18-1-707. Use of physical force in making an arrest or in preventing an
escape. (1) Except as provided in subsection (2) of this section, a peace officer is
justified in using reasonable and appropriate physical force upon another person when
and to the extent that he reasonably believes it necessary:

(a) To effect an arrest or to prevent the escape from custody of an arrested person
unless he knows that the arrest is unauthorized; or

(b) To defend himself or a third person from what he reasonably believes to be the
use or imminent use of physical force while effecting or attempting to effect such an
arrest or while preventing or attempting to prevent such an escape.

(2) A peace officer is justified in using deadly physical force upon another person
for a purpose specified in subsection (1) of this section only when he reasonably believes
that it is necessary:

(a) To defend himself or a third person from what he reasonably believes to be the
use or imminent use of deadly physical force; or

(b) To effect an arrest, or to prevent the escape from custody, of a person whom
he reasonably believes:

(I) Has committed or attempted to commit a felony involving the use or threatened
use of a deadly weapon; or

(IT) Is attempting to escape by the use of a deadly weapon; or

(IIT)  Otherwise indicates, except through a motor vehicle violation, that he is
likely to endanger human life or to inflict serious bodily injury to another unless
apprehended without delay.

(3) Nothing in subsection (2) (b) of this section shall be deemed to constitute
justification for reckless or criminally negligent conduct by a peace officer amounting to
an offense against or with respect to innocent persons whom he is not seeking to arrest or
retain in custody.

(4) For purposes of this section, a reasonable belief that a person has committed
an offense means a reasonable belief in facts or circumstances which if true would in law
constitute an offense. If the believed facts or circumstances would not in law constitute an
offense, an erroneous though not unreasonable belief that the law is otherwise does not
render justifiable the use of force to make an arrest or to prevent an escape from custody.
A peace officer who is effecting an arrest pursuant to a warrant is justified in using the

Colorado Revised Statutes 2013 30 Title 18



physical force prescribed in subsections (1) and (2) of this section unless the warrant is
invalid and is known by the officer to be invalid.

(5) Except as provided in subsection (6) of this section, a person who has been
directed by a peace officer to assist him to effect an arrest or to prevent an escape from
custody is justified in using reasonable and appropriate physical force when and to the
extent that he reasonably believes that force to be necessary to carry out the peace
officer's direction, unless he knows that the arrest or prospective arrest is not authorized.

(6) A person who has been directed to assist a peace officer under circumstances
specified in subsection (5) of this section may use deadly physical force to effect an arrest
or to prevent an escape only when:

(a) He reasonably believes that force to be necessary to defend himself or a third
person from what he reasonably believes to be the use or imminent use of deadly physical
force; or

(b) He is directed or authorized by the peace officer to use deadly physical force
and does not know, if that happens to be the case, that the peace officer himself is not
authorized to use deadly physical force under the circumstances.

(7) A private person acting on his own account is justified in using reasonable and
appropriate physical force upon another person when and to the extent that he reasonably
believes it necessary to effect an arrest, or to prevent the escape from custody of an
arrested person who has committed an offense in his presence; but he is justified in using
deadly physical force for the purpose only when he reasonably believes it necessary to
defend himself or a third person from what he reasonably believes to be the use or
imminent use of deadly physical force.

(8) A guard or peace officer employed in a detention facility is justified:

(a) In using deadly physical force when he reasonably believes it necessary to
prevent the escape of a prisoner convicted of, charged with, or held for a felony or
confined under the maximum security rules of any detention facility as such facility is
defined in subsection (9) of this section;

(b) In using reasonable and appropriate physical force, but not deadly physical
force, in all other circumstances when and to the extent that he reasonably believes it
necessary to prevent what he reasonably believes to be the escape of a prisoner from a
detention facility.

(9) "Detention facility" as used in subsection (8) of this section means any place
maintained for the confinement, pursuant to law, of persons charged with or convicted of
an offense, held pursuant to the "Colorado Children's Code", held for extradition, or
otherwise confined pursuant to an order of a court.

18-1-708. Duress. A person may not be convicted of an offense, other than a class
1 felony, based upon conduct in which he engaged at the direction of another person
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because of the use or threatened use of unlawful force upon him or upon another person,
which force or threatened use thereof a reasonable person in his situation would have
been unable to resist. This defense is not available when a person intentionally or
recklessly places himself in a situation in which it is foreseeable that he will be subjected
to such force or threatened use thereof. The choice of evils defense, provided in section
18-1-702, shall not be available to a defendant in addition to the defense of duress
provided under this section unless separate facts exist which warrant its application.

18-1-709. Entrapment. The commission of acts which would otherwise
constitute an offense is not criminal if the defendant engaged in the proscribed conduct
because he was induced to do so by a law enforcement official or other person acting
under his direction, seeking to obtain evidence for the purpose of prosecution, and the
methods used to obtain that evidence were such as to create a substantial risk that the acts
would be committed by a person who, but for such inducement, would not have
conceived of or engaged in conduct of the sort induced. Merely affording a person an
opportunity to commit an offense is not entrapment even though representations or
inducements calculated to overcome the offender's fear of detection are used.

18-1-710. Affirmative defense. The issues of justification or exemption from
criminal liability under sections 18-1-701 to 18-1-709 are affirmative defenses.

18-1-711. Immunity for persons who suffer or report an emergency drug or
alcohol overdose event - definitions. (1) A person shall be immune from criminal
prosecution for an offense described in subsection (3) of this section if:

(a) The person reports in good faith an emergency drug or alcohol overdose event
to a law enforcement officer, to the 911 system, or to a medical provider;

(b) The person remains at the scene of the event until a law enforcement officer or
an emergency medical responder arrives or the person remains at the facilities of the
medical provider until a law enforcement officer arrives;

(c) The person identifies himself or herself to, and cooperates with, the law
enforcement officer, emergency medical responder, or medical provider; and

(d) The offense arises from the same course of events from which the emergency
drug or alcohol overdose event arose.

(2) The immunity described in subsection (1) of this section also extends to the
person who suffered the emergency drug or alcohol overdose event if all of the conditions
of subsection (1) are satisfied.

(3) The immunity described in subsection (1) of this section shall apply to the
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following criminal offenses:

(a) Unlawful possession of a controlled substance, as described in section 18-18-
403.5 (2) (a) (1), (2) (b) (I), or (2) (c);

(b) Unlawful use of a controlled substance, as described in section 18-18-404;

(c) Unlawful possession of two ounces or less of marijuana, as described in
section 18-18-406 (5) (a) (I); or more than two ounces of marijuana but no more than six
ounces of marijuana, as described in section 18-18-406 (4) (¢); or more than six ounces of
marijuana but no more than twelve ounces of marijuana or three ounces or less of
marijuana concentrate as described in section 18-18-406 (4) (b);

(d) Open and public display, consumption, or use of less than two ounces of
marijuana as described in section 18-18-406 (5) (b) (I);

(e) Transferring or dispensing two ounces or less of marijuana from one person to
another for no consideration, as described in section 18-18-406 (5) (¢);

(f) Use or possession of synthetic cannabinoids or salvia divinorum, as described
in section 18-18-406.1;

(g) Possession of drug paraphernalia, as described in section 18-18-428; and

(h) Illegal possession or consumption of ethyl alcohol by an underage person, as
described in section 18-13-122.

(4) Nothing in this section shall be interpreted to prohibit the prosecution of a
person for an offense other than an offense listed in subsection (3) of this section or to
limit the ability of a district attorney or a law enforcement officer to obtain or use
evidence obtained from a report, recording, or any other statement provided pursuant to
subsection (1) of this section to investigate and prosecute an offense other than an offense
listed in subsection (3) of this section.

(5) As used in this section, unless the context otherwise requires, "emergency drug
or alcohol overdose event" means an acute condition including, but not limited to,
physical illness, coma, mania, hysteria, or death resulting from the consumption or use of
a controlled substance, or of alcohol, or another substance with which a controlled
substance or alcohol was combined, and that a layperson would reasonably believe to be a
drug or alcohol overdose that requires medical assistance.

18-1-712. Immunity for a person who administers an opiate antagonist
during an opiate-related drug overdose event - definitions. (1) Legislative
declaration. The general assembly hereby encourages the administration of opiate
antagonists for the purpose of saving the lives of people who suffer opiate-related drug
overdose events. A person who administers an opiate antagonist to another person is
urged to call for emergency medical services immediately.

(2) General immunity. A person other than a health care provider or a health care
facility who acts in good faith to administer an opiate antagonist to another person whom
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the person believes to be suffering an opiate-related drug overdose event shall be immune
from criminal prosecution for such act.

(3) (a) Licensed prescribers and dispensers. A person who is permitted by law
to prescribe or dispense an opiate antagonist shall be immune from criminal prosecution
for:

(I) Such prescribing or dispensing; or

(I) Any outcomes resulting from the eventual administration of the opiate
antagonist by a layperson.

(b) A prescriber or dispenser who dispenses an opiate antagonist is strongly
encouraged to educate persons receiving the opiate antagonist on the use of an opiate
antagonist for overdose, including but not limited to instruction concerning risk factors
for overdose, recognition of overdose, calling emergency medical services, rescue
breathing, and administration of an opiate antagonist.

(4) The provisions of this section shall not be interpreted to establish any duty or
standard of care in the prescribing, dispensing, or administration of an opiate antagonist.

(5) Definitions. As used in this section, unless the context otherwise requires:

(a) "Health care facility" means a hospital, a hospice inpatient residence, a nursing
facility, a dialysis treatment facility, an assisted living residence, an entity that provides
home- and community-based services, a hospice or home health care agency, or another
facility that provides or contracts to provide health care services, which facility is
licensed, certified, or otherwise authorized or permitted by law to provide medical
treatment.

(b) (I) "Health care provider" means:

(A) A licensed or certified physician, nurse practitioner, physician assistant, or
pharmacist; or

(B) A health maintenance organization licensed and conducting business in this
state.

(IT) "Health care provider" does not include a podiatrist, optometrist, dentist, or
veterinarian.

(c) "Opiate" has the same meaning as set forth in section 18-18-102 (21).

(d) "Opiate antagonist" means naloxone hydrochloride or any similarly acting
drug that is not a controlled substance and that is approved by the federal food and drug
administration for the treatment of a drug overdose.

(e) "Opiate-related drug overdose event" means an acute condition, including but
not limited to a decreased level of consciousness or respiratory depression resulting from
the consumption or use of a controlled substance, or another substance with which a
controlled substance was combined, and that a layperson would reasonably believe to be
an opiate-related drug overdose event that requires medical assistance.

PART 8
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RESPONSIBILITY

18-1-801. Insufficient age. The responsibility of a person for his conduct is the
same for persons between the ages of ten and eighteen as it is for persons over eighteen
except to the extent that responsibility is modified by the provisions of the "Colorado
Children's Code", title 19, C.R.S. No child under ten years of age shall be found guilty of
any offense.

18-1-802. Insanity. (1) (a) A person who is insane, as defined in section 16-8-
101, C.R.S., is not responsible for his or her conduct defined as criminal. Insanity as a
defense shall not be an issue in any prosecution unless it is raised by a plea of not guilty
by reason of insanity as provided in section 16-8-103, C.R.S.

(b) This subsection (1) applies to offenses committed before July 1, 1995.

(2) (a) A person who is insane, as defined in section 16-8-101.5, C.R.S., is not
responsible for his or her conduct defined as criminal. Insanity as a defense shall not be
an issue in any prosecution unless it is raised by a plea of not guilty by reason of insanity
as provided in section 16-8-103, C.R.S.

(b) This subsection (2) shall apply to offenses occurring on or after July 1, 1995.

18-1-803. Impaired mental condition. (1) Evidence of an impaired mental
condition, as defined in section 16-8-102 (2.7), C.R.S., though not legal insanity may be
offered in a proper case as bearing upon the capacity of the accused to form the culpable
mental state which is an element of the offense charged.

(2) An intention to assert the affirmative defense of impaired mental condition
shall be made pursuant to section 16-8-103.5, C.R.S.

(3) When the affirmative defense of impaired mental condition has been raised,
the jury will be given special verdict forms containing interrogatories. The trier of fact
shall decide first the question of guilt as to felony charges which are before the court. If
the trier of fact concludes that guilt has been proven beyond a reasonable doubt as to one
or more of the felony charges submitted for consideration, the special interrogatories shall
not be answered. Upon completion of its deliberations on the felony charges as previously
set forth in this subsection (3), the trier of fact shall consider any other charges before the
court in a similar manner; except that it shall not answer the special interrogatories
regarding such charges if it has previously found guilt beyond a reasonable doubt with
respect to one or more felony charges. The interrogatories shall provide for specific
findings of the jury with respect to the affirmative defense of impaired mental condition
in accordance with the Colorado rules of criminal procedure. When the court sits as the
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trier of fact, it shall enter appropriate specific findings with respect to the affirmative
defense of impaired mental condition. If the trier of fact finds that the defendant is not
guilty by reason of the affirmative defense of impaired mental condition, the court shall
commit the defendant to the department of human services pursuant to section 16-8-103.5
(5), C.R.S.

(4) This section shall apply to offenses committed before July 1, 1995.

18-1-804. Intoxication. (1) Intoxication of the accused is not a defense to a
criminal charge, except as provided in subsection (3) of this section, but in any
prosecution for an offense, evidence of intoxication of the defendant may be offered by
the defendant when it is relevant to negative the existence of a specific intent if such
intent is an element of the crime charged.

(2) Intoxication does not, in itself, constitute mental disease or defect within the
meaning of section 18-1-802.

(3) A person is not criminally responsible for his conduct if, by reason of
intoxication that is not self-induced at the time he acts, he lacks capacity to conform his
conduct to the requirements of the law.

(4) '"Intoxication", as used in this section means a disturbance of mental or
physical capacities resulting from the introduction of any substance into the body.

(5) "Self-induced intoxication" means intoxication caused by substances which
the defendant knows or ought to know have the tendency to cause intoxication and which
he knowingly introduced or allowed to be introduced into his body, unless they were
introduced pursuant to medical advice or under circumstances that would afford a defense
to a charge of crime.

18-1-805. Responsibility - affirmative defense. The issue of responsibility under
sections 18-1-801 to 18-1-804 is an affirmative defense.

PART 9

DEFINITIONS

18-1-901. Definitions. (1) Definitions set forth in any section of this title apply
wherever the same term is used in the same sense in another section of this title unless the
definition is specifically limited or the context indicates that it is inapplicable.

(2) The terms defined in section 18-1-104 and in section 18-1-501, as well as the
terms defined in subsection (3) of this section, are terms which appear in various articles
of this code. Other terms which need definition but which are used only in a limited
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number of sections of this code are defined in the particular section or article in which the
terms appear.

(3) (a) "To aid" or "to assist" includes knowingly to give or lend money or extend
credit to be used for, or to make possible or available, or to further the activity thus aided
or assisted.

(b) "Benefit" means any gain or advantage to the beneficiary including any gain or
advantage to another person pursuant to the desire or consent of the beneficiary.

(c) "Bodily injury" means physical pain, illness, or any impairment of physical or
mental condition.

(d) "Deadly physical force" means force, the intended, natural, and probable
consequence of which is to produce death, and which does, in fact, produce death.

(e) "Deadly weapon" means:

(I) A firearm, whether loaded or unloaded; or

(I) A knife, bludgeon, or any other weapon, device, instrument, material, or
substance, whether animate or inanimate, that, in the manner it is used or intended to be
used, is capable of producing death or serious bodily injury.

(III) and (IV) (Deleted by amendment, L. 2013.)

(f) "Deface" means to alter the appearance of something by removing, distorting,
adding to, or covering all or a part of the thing.

(g) "Dwelling" means a building which is used, intended to be used, or usually
used by a person for habitation.

(h) "Firearm" means any handgun, automatic, revolver, pistol, rifle, shotgun, or
other instrument or device capable or intended to be capable of discharging bullets,
cartridges, or other explosive charges.

(1) "Government" includes the United States, any state, county, municipality, or
other political unit, any branch, department, agency, or subdivision of any of the
foregoing, and any corporation or other entity established by law to carry out any
governmental function.

(j) "Governmental function" includes any activity which a public servant is legally
authorized to undertake on behalf of government.

(k) "Motor vehicle" includes any self-propelled device by which persons or
property may be moved, carried, or transported from one place to another by land, water,
or air, except devices operated on rails, tracks, or cables fixed to the ground or supported
by pylons, towers, or other structures.

(1) Repealed.

(m) "Pecuniary benefit" means benefit in the form of money, property,
commercial interests, or anything else, the primary significance of which is economic
gain.

(n) "Public place" means a place to which the public or a substantial number of
the public has access, and includes but is not limited to highways, transportation facilities,
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schools, places of amusement, parks, playgrounds, and the common areas of public and
private buildings and facilities.

(o) "Public servant" means any officer or employee of government, whether
elected or appointed, and any person participating as an advisor, consultant, process
server, or otherwise in performing a governmental function, but the term does not include
witnesses.

(0.5) "Restorative justice practices" means practices that emphasize repairing the
harm caused to victims and the community by offenses. Restorative justice practices
include victim-offender conferences, family group conferences, circles, community
conferences, and other similar victim-centered practices. Restorative justice practices are
facilitated meetings attended voluntarily by the victim or victim's representatives, the
victim's supporters, the offender, and the offender's supporters and may include
community members. By engaging the parties to the offense in voluntary dialogue,
restorative justice practices provide an opportunity for the offender to accept
responsibility for the harm caused to the victim and community, promote victim healing,
and enable the participants to agree on consequences to repair the harm, to the extent
possible, including but not limited to apologies, community service, reparation,
restoration, and counseling. Restorative justice practices may be used in addition to any
other conditions, consequences, or sentence imposed by the court.

(p) "Serious bodily injury" means bodily injury which, either at the time of the
actual injury or at a later time, involves a substantial risk of death, a substantial risk of
serious permanent disfigurement, a substantial risk of protracted loss or impairment of the
function of any part or organ of the body, or breaks, fractures, or burns of the second or
third degree.

(q) "Tamper" means to interfere with something improperly, to meddle with it, or
to make unwarranted alterations in its condition.

(r) "Thing of value" includes real property, tangible and intangible personal
property, contract rights, choses in action, services, confidential information, medical
records information, and any rights of use or enjoyment connected therewith.

(s) "Utility" means an enterprise which provides gas, sewer, electric, steam, water,
transportation, or communication services, and includes any carrier, pipeline, transmitter,
or source, whether publicly or privately owned or operated.

PART 10
ORDERS AND PROCEEDINGS AGAINST DEFENDANT
18-1-1001. Protection order against defendant. (1) There is hereby created a

mandatory protection order against any person charged with a violation of any of the
provisions of this title, which order shall remain in effect from the time that the person is
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advised of his or her rights at arraignment or the person's first appearance before the court
and informed of such order until final disposition of the action. Such order shall restrain
the person charged from harassing, molesting, intimidating, retaliating against, or
tampering with any witness to or victim of the acts charged. The protection order issued
pursuant to this section shall be on a standardized form prescribed by the judicial
department and a copy shall be provided to the protected parties.

(2) At the time of arraignment or the person's first appearance before the court, the
court shall inform the defendant of the protection order effective pursuant to this section
and shall inform the defendant that a violation of such order is punishable by contempt.

(3) Nothing in this section shall preclude the defendant from applying to the court
at any time for modification or dismissal of the protection order issued pursuant to this
section or the district attorney from applying to the court at any time for further orders,
additional provisions under the protection order, or modification or dismissal of the same.
The trial court shall retain jurisdiction to enforce, modify, or dismiss the protection order
until final disposition of the action. Upon motion of the district attorney or on the court's
own motion for the protection of the alleged victim or witness, the court may, in cases
involving domestic violence as defined in section 18-6-800.3 (1) and cases involving
crimes listed in section 24-4.1-302, C.R.S., except those listed in paragraphs (cc.5) and
(cc.6) of subsection (1) of that section, enter any of the following further orders against
the defendant:

(a) An order to vacate or stay away from the home of the alleged victim or witness
and to stay away from any other location where the victim or witness is likely to be found;

(b) An order to refrain from contact or direct or indirect communication with the
alleged victim or witness;

(c) An order prohibiting possession or control of firearms or other weapons;

(d) An order prohibiting possession or consumption of alcohol or controlled
substances; and

(e) Any other order the court deems appropriate to protect the safety of the alleged
victim or witness.

(4) Any person failing to comply with a protection order issued pursuant to this
section commits the crime of violation of a protection order and may be punished as
provided in section 18-6-803.5.

(5) Before a defendant is released on bail pursuant to article 4 of title 16, C.R.S.,
the court shall, in cases involving domestic violence as defined in section 18-6-800.3 (1),
or in cases of stalking pursuant to section 18-3-602, state the terms of the protection order
issued pursuant to this section, including any additional provisions added pursuant to
subsection (3) of this section, to the defendant on the record, and the court shall further
require the defendant to acknowledge the protection order as a condition of any bond for
the release of the defendant. The prosecuting attorney shall, in such domestic violence
cases or stalking cases, notify the alleged victim, the complainant, and the protected
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person of the order if such persons are not present at the time the protection order is
issued.

(6) The defendant or, in cases involving domestic violence as defined in section
18-6-800.3 (1), or in cases of stalking pursuant to section 18-3-602, the prosecuting
attorney may request a hearing before the court to modify the terms of a protection order
issued pursuant to this section. Upon such a request, the court shall set a hearing and the
prosecuting attorney shall send notice of the hearing to the defendant and the alleged
victim. At the hearing the court shall review the terms of the protection order and any
further orders entered and shall consider the modifications, if any, requested by the
defendant or the prosecuting attorney.

(7) The duties of peace officers enforcing orders issued pursuant to this section
shall be in accordance with section 18-6-803.5 and any rules adopted by the Colorado
supreme court pursuant to said section.

(8) For purposes of this section:

(a) "Court" means the trial court or a designee of the trial court.

(a.5) "Protection order" shall include a restraining order entered pursuant to this
section prior to July 1, 2003.

(b) "Until final disposition of the action" means until the case is dismissed, until
the defendant is acquitted, or until the defendant completes his or her sentence. Any
defendant sentenced to probation is deemed to have completed his or her sentence upon
discharge from probation. A defendant sentenced to incarceration is deemed to have
completed his or her sentence upon release from incarceration and discharge from parole
supervision.

(9) (a) When the court subjects a defendant to a mandatory protection order that
qualifies as an order described in 18 U.S.C. sec. 922 (g) (8), the court, as part of such
order:

(I) Shall order the defendant to:

(A) Refrain from possessing or purchasing any firearm or ammunition for the
duration of the order; and

(B) Relinquish, for the duration of the order, any firearm or ammunition in the
defendant's immediate possession or control or subject to the defendant's immediate
possession or control; and

(IT) May require that before the defendant is released from custody on bond, the
defendant shall relinquish, for the duration of the order, any firearm or ammunition in the
defendant's immediate possession or control or subject to the defendant's immediate
possession or control.

(b) Upon issuance of an order pursuant to paragraph (a) of this subsection (9), the
defendant shall relinquish any firearm or ammunition not more than twenty-four hours
after being served with the order; except that a court may allow a defendant up to
seventy-two hours to relinquish a firearm or up to five days to relinquish ammunition
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pursuant to this paragraph (b) if the defendant demonstrates to the satisfaction of the court
that he or she is unable to comply within twenty-four hours. To satisfy this requirement,
the defendant may:

(I) Sell or transfer possession of the firearm or ammunition to a federally licensed
firearms dealer described in 18 U.S.C. sec. 923, as amended; except that this provision
shall not be interpreted to require any federally licensed firearms dealer to purchase or
accept possession of any firearm or ammunition;

(IT) Arrange for the storage of the fircarm or ammunition by a law enforcement
agency; except that this provision shall not be interpreted to require any law enforcement
agency to provide storage of firearms or ammunition for any person; or

(III) Sell or otherwise transfer the firearm or ammunition to a private party who
may legally possess the firearm or ammunition; except that a defendant who sells or
transfers a firearm pursuant to this subparagraph (III) shall satisfy all of the provisions of
section 18-12-112, concerning private firearms transfers, including but not limited to the
performance of a criminal background check of the transferee.

(c) If a defendant is unable to satisfy the provisions of paragraph (b) of this
subsection (9) because he or she is incarcerated or otherwise held in the custody of a law
enforcement agency, the court shall require the defendant to satisfy such provisions not
more than twenty-four hours after his or her release from incarceration or custody or be
held in contempt of court. Notwithstanding any provision of this paragraph (c), the court
may, in its discretion, require the defendant to relinquish any firearm or ammunition in
the defendant's immediate possession or control or subject to the defendant's immediate
possession or control before the end of the defendant's incarceration. In such a case, a
defendant's failure to relinquish a firearm or ammunition as required shall constitute
contempt of court.

(d) A federally licensed firearms dealer who takes possession of a firearm or
ammunition pursuant to this section shall issue a receipt to the defendant at the time of
relinquishment. The federally licensed firearms dealer shall not return the firearm or
ammunition to the defendant unless the dealer:

(I) Contacts the bureau to request that a background check of the defendant be
performed; and

(IT) Obtains approval of the transfer from the bureau after the performance of the
background check.

(e) A local law enforcement agency may elect to store firearms or ammunition for
persons pursuant to this subsection (9). If an agency so elects:

(I) The agency may charge a fee for such storage, the amount of which shall not
exceed the direct and indirect costs incurred by the agency in providing such storage;

(I) The agency may establish policies for disposal of abandoned or stolen
firearms or ammunition; and

(IIT) The agency shall issue a receipt to each defendant at the time the defendant
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relinquishes possession of a firearm or ammunition.

(f) If a local law enforcement agency elects to store firearms or ammunition for a
defendant pursuant to this subsection (9), the law enforcement agency shall not return the
firearm or ammunition to the defendant unless the agency:

(I) Contacts the bureau to request that a background check of the defendant be
performed; and

(IT) Obtains approval of the transfer from the bureau after the performance of the
background check.

(g) (1) A law enforcement agency that elects to store a firearm or ammunition for a
defendant pursuant to this subsection (9) may elect to cease storing the firearm or
ammunition. A law enforcement agency that elects to cease storing a firearm or
ammunition for a defendant shall notify the defendant of such decision and request that
the defendant immediately make arrangements for the transfer of the possession of the
firearm or ammunition to the defendant or, if the defendant is prohibited from possessing
a firearm, to another person who is legally permitted to possess a firearm.

(IT) If a law enforcement agency elects to cease storing a firearm or ammunition
for a person and notifies the defendant as described in subparagraph (I) of this paragraph
(g), the law enforcement agency may dispose of the firearm or ammunition if the
defendant fails to make arrangements for the transfer of the fircarm or ammunition and
complete said transfer within ninety days of receiving such notification.

(h) If a defendant sells or otherwise transfers a firearm or ammunition to a private
party who may legally possess the firearm or ammunition, as described in subparagraph
(IIT) of paragraph (b) of this subsection (9), the defendant shall acquire:

(I) From the transferee, a written receipt acknowledging the transfer, which
receipt shall be dated and signed by the defendant and the transferee; and

(IT) From the licensed gun dealer who requests from the bureau a background
check of the transferee, as described in section 18-12-112, a written statement of the
results of the background check.

(1) (I) Not more than three business days after the relinquishment, the defendant
shall file a copy of the receipt issued pursuant to paragraph (d), (e), or (h) of this
subsection (9) and, if applicable, the written statement of the results of a background
check performed on the defendant as described in subparagraph (II) of paragraph (h) of
this subsection (9), with the court as proof of the relinquishment. If a defendant fails to
timely file a receipt or written statement as described in this paragraph (i):

(A) The failure constitutes a violation of the protection order pursuant to section
18-6-803.5 (1) (¢); and

(B) The court shall issue a warrant for the defendant's arrest.

(IT) In any subsequent prosecution for a violation of a protection order described
in this paragraph (i), the court shall take judicial notice of the defendant's failure to file a
receipt or written statement, which will constitute prima facie evidence of a violation of
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the protection order pursuant to section 18-6-803.5 (1) (¢), C.R.S., and testimony of the
clerk of the court or his or her deputy is not required.

(j) Nothing in this subsection (9) shall be construed to limit a defendant's right to
petition the court for dismissal of a protection order.

(k) A person subject to a mandatory protection order issued pursuant to this
subsection (9) who possesses or attempts to purchase or receive a firearm or ammunition
while the protection order is in effect violates the order pursuant to section 18-6-803.5 (1)
(©).

(1) (I) A law enforcement agency that elects in good faith to not store a firearm or
ammunition for a defendant pursuant to sub-subparagraph (B) of subparagraph (III) of
paragraph (b) of this subsection (9) shall not be held criminally or civilly liable for such
election not to act.

(IT) A law enforcement agency that returns possession of a firearm or ammunition
to a defendant in good faith as permitted by paragraph (f) of this subsection (9) shall not
be held criminally or civilly liable for such action.

18-1-1002. Criminal contempt proceedings - notice to district attorney. Before
a criminal contempt proceeding is heard before the court, notice of the proceedings shall
be provided to the district attorney for the district of the court where the proceedings are
to be heard and the district attorney for the district of the court where the alleged act of
criminal contempt occurred. The district attorney for either district shall be allowed to
appear and argue for the imposition of contempt sanctions.

PART 11

PRESERVATION OF DNA EVIDENCE

18-1-1101. Definitions. As used in this part 11, unless the context otherwise
requires:

(1) "Disposed of" means evidence is destroyed, thrown away, or returned to the
owner or his or her designee.

(2) "DNA" means deoxyribonucleic acid.

(3) "DNA evidence" means all evidence collected by law enforcement in a
criminal investigation, which evidence may be reasonably believed to contain DNA that
is relevant to a disputed issue in the investigation and prosecution of the case.

(4) "DNA profile" means an identifier obtained as a result of a specific DNA
analysis.
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18-1-1102. Scope. (1) The provisions of this part 11 shall apply to the
preservation of DNA evidence only when:

(a) The investigation of a felony does not result in or has not resulted in charges
being filed; or

(b) The filed charges resulted in a conviction for a class 1 felony or for a sex
offense that carries an indeterminate sentence pursuant to section 18-1.3-1004; or

(c) The filed charges resulted in a conviction for a felony not covered by
paragraph (b) of this subsection (1); or

(d) The filed charges resulted in a conviction for any offense not covered by
paragraphs (b) and (c) of this subsection (1), and at least one of the charges filed involved
a sex offense as defined in section 18-1.3-1003 (5).

(2) For purposes of subsection (1) of this section, conviction shall include a
verdict of guilty by a judge or jury, a plea of guilty or nolo contendere, or a deferred
judgment and sentence. For purposes of paragraph (d) of subsection (1) of this section,
conviction shall also include a juvenile delinquent adjudication or deferred adjudication.

(3) This part 11 does not impose a statutory duty to retain or store evidence other
than in the situations described in this section.

18-1-1103. Duty to preserve DNA evidence. (1) A law enforcement agency that
collects DNA evidence in conducting a criminal investigation of a felony that does not
result in or has not resulted in charges being filed shall preserve the DNA evidence for
the length of the statute of limitations for the felony crime that was investigated.

(2) Except as provided in sections 18-1-1105 to 18-1-1107, a law enforcement
agency that collects DNA evidence in conducting a criminal investigation that results in a
conviction listed in section 18-1-1102 (1) shall preserve the DNA evidence for the life of
the defendant who is convicted.

18-1-1104. Manner and location of preservation of DNA evidence. (1) When
DNA evidence that is subject to preservation pursuant to section 18-1-1103 is processed
for the development of a DNA profile, the DNA profile shall be preserved by the
accredited laboratory in Colorado that develops the DNA profile. If the DNA profile is
not developed by an accredited laboratory in Colorado, the laboratory that processes the
DNA profile shall send the DNA profile to an accredited laboratory in Colorado for
preservation.

(2) A law enforcement agency that has custody of DNA evidence that is subject to
preservation pursuant to section 18-1-1103 shall preserve the evidence in an amount and
manner sufficient to develop a DNA profile, based on the best scientific practices at the
time of collection, from the biological material contained in or included on the evidence.
If DNA evidence is of such a size, bulk, or physical character as to render retention
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impracticable, the law enforcement agency shall remove and preserve portions of the
evidence likely to contain DNA related to the offense in a quantity sufficient, based on
the best scientific practices at the time of collection, to permit future DNA testing. The
preserved DNA evidence shall, whenever possible, include a sample sufficient to allow
for independent testing by the defendant. After preserving the necessary amount of the
DNA evidence, the law enforcement agency may dispose of the remainder of the
evidence.

(3) If a law enforcement agency is asked to produce DNA evidence that is subject
to preservation pursuant to section 18-1-1103 and cannot produce the evidence, the chief
evidence custodian for the law enforcement agency shall provide an affidavit in which he
or she describes, under penalty of perjury, the efforts taken to locate the DNA evidence
and affirms that the DNA evidence could not be located.

(4) If upon request a law enforcement agency cannot produce DNA evidence that
is subject to preservation pursuant to section 18-1-1103, the court shall determine whether
the disposal of the DNA evidence violated the defendant's due process rights, and, if so,
the court shall order an appropriate remedy.

18-1-1105. Law enforcement agency request for permission to dispose of
evidence - procedures. (1) A law enforcement agency may not request permission to
dispose of DNA evidence in cases described in section 18-1-1102 (1) (a) and (1) (b).

(2) In cases described in section 18-1-1102 (1) (c¢) and (1) (d), a law enforcement
agency may seek to dispose of DNA evidence by providing notice, in the form developed
pursuant to section 18-1-1108, to the district attorney that prosecuted the charges arising
out of the investigation.

(3) Upon receipt of the notice described in subsection (2) of this section, the
district attorney shall determine whether to object to the disposal of the DNA evidence.
The district attorney may determine that a portion of the DNA evidence may be disposed
of and a portion of the DNA evidence shall be preserved.

(4) (a) If the district attorney determines that the DNA evidence should not be
disposed of, the district attorney shall provide notice to the law enforcement agency that
the DNA evidence shall be preserved. Upon the receipt of the notice from the district
attorney to preserve the DNA evidence, the law enforcement agency shall preserve the
DNA evidence until such time as the law enforcement agency is permitted by a court
order to dispose of the DNA evidence.

(b) (I) If the district attorney determines that all or a portion of the DNA evidence
may be disposed of, he or she shall send notice to the defendant and the law enforcement
agency specifying which DNA evidence may be disposed of. Notice to the defendant shall
include a copy of the notice form prepared by the law enforcement agency pursuant to
subsection (2) of this section.
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(I) The defendant shall have ninety-eight days from the date the notice was sent
by the district attorney to file a motion to preserve DNA evidence in the court in which
the defendant was convicted. The motion shall state specific grounds supporting the
preservation of the DNA evidence, and the defendant shall provide copies of the motion
to the district attorney and the law enforcement agency.

(IIT) If no motion is filed within the ninety-eight-day period, the district attorney
or the law enforcement agency requesting disposal of the evidence shall file with the
court a copy of the notice sent to the defendant pursuant to subparagraph (I) of this
paragraph (b), and the court shall forthwith, without hearing, enter an order authorizing
disposal of the DNA evidence and provide copies of the order to the defendant, district
attorney, and law enforcement agency.

(IV) If the defendant files a motion, the court shall follow the procedure set forth
in subsection (6) of this section.

(c) (I) If the law enforcement agency does not receive notice from the district
attorney as described in paragraph (a) or (b) of this subsection (4) within a reasonable
amount of time or does receive timely notice from the district attorney pursuant to
paragraph (a) of this subsection (4), the law enforcement agency may file a motion with
the court that entered the conviction in the case in which the evidence was collected,
asking for a court order to dispose of the DNA evidence. The motion shall include a copy
of the notice the law enforcement agency provided to the district attorney. The law
enforcement agency shall provide a copy of the disposal motion to the district attorney
and the defendant contemporaneously with the filing of the motion. The law enforcement
agency shall specify the DNA evidence for which disposal is requested in the motion.

(IT) The defendant or the district attorney shall have ninety-eight days after the
disposal motion is sent to file an objection in the court in which the disposal motion was
filed. The objection shall state specific grounds supporting the preservation of the DNA
evidence. If the district attorney files an objection, the district attorney shall provide
copies of the objection to the defendant and the law enforcement agency. If the defendant
files an objection, the defendant shall provide copies of the objection to the district
attorney and the law enforcement agency.

(5) The defendant, through legal counsel, shall have a reasonable right to review
the DNA evidence to prepare the filing of a timely objection to the disposal motion or the
district attorney's notice received pursuant to paragraph (b) of subsection (4) of this
section.

(6) (a) Upon receipt pursuant to subparagraph (II) of paragraph (c) of subsection
(4) of this section of a timely filed objection, the court may deny the objection without a
hearing if it finds on the face of the objection no grounds supporting the request to
preserve the DNA evidence. The court shall then enter an order authorizing disposal of
the DNA evidence and provide copies of the order to the defendant, district attorney, and
law enforcement agency.
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(b) If the court determines that a timely filed objection or motion to preserve states
adequate grounds to require preservation of the DNA evidence, the court may set a
hearing on the objection or motion to preserve, with notice to the district attorney, the law
enforcement agency, and the defendant, or the court may deny the disposal motion
without a hearing.

(c) In considering an objection or motion to preserve pursuant to this subsection
(6), the court shall consider the following factors in determining whether to order
preservation of the DNA evidence:

(I) Whether identification was a disputed issue;

(IT) Whether the evidence contains known DNA;

(IIT) Whether it is possible to perform DNA testing on the evidence that has not
previously been performed;

(IV) Whether the defendant has served all of his or her sentence; and

(V) Whether the defendant has state appellate or collateral attack rights that have
not been exhausted, in which case there shall be a presumption that the DNA evidence
should be preserved.

(d) Following a hearing on a disposal motion or motion to preserve, the court shall
enter an order either authorizing disposal of the DNA evidence or ordering the DNA
evidence to be preserved. If the court orders preservation, the order may state the length
of time the DNA evidence shall be preserved or establish a condition precedent for the
disposition of the DNA evidence.

18-1-1106. Defendant request for disposition of or waiver of preservation of
DNA evidence - procedures. (1) In a case described in section 18-1-1102 (1), a
defendant may petition the court on his or her own behalf for the disposal of DNA
evidence in his or her case. The defendant shall provide a copy of the petition to the
district attorney, who may join with or object to the defendant's petition. Upon the filing
of the petition, the timing and procedures of section 18-1-1105 shall apply. By filing a
petition for disposition of DNA evidence, the defendant waives any right to preservation
of that evidence under this part 11. However, a defendant may not be compelled to file a
motion under this section in order to obtain a plea or sentence agreement.

(2) In a case described in section 18-1-1102 (1), a defendant may waive his or her
right to preservation of DNA evidence under this part 11 at any stage of the proceeding
by making a knowing and voluntary waiver. A waiver executed as a part of a plea bargain
or sentencing agreement shall be voluntarily agreed to by all parties and shall include a
written list describing all evidence to be disposed of.

18-1-1107. Victim request for disposition of DNA evidence - procedures. In a
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case described in section 18-1-1102 (1), if DNA evidence is being held that is the
property of the victim, as defined in section 24-4.1-302 (5), C.R.S., of the crime, the
victim may request the district attorney to review whether the DNA evidence may be
returned. If the district attorney determines the DNA evidence may be returned, the
district attorney may file a petition with the court for the return of the DNA evidence. The
district attorney shall provide notice to the defendant of the petition. Upon the filing of
the petition, the timing and procedures of section 18-1-1105 shall apply.

18-1-1108. Notice - form and sufficiency. (1) Notice to the defendant as
required by this part 11 shall be proper if it is sent by United States mail or hand-
delivered to the attorney of record for the defendant as defined in rule 44 of the Colorado
rules of criminal procedure. If there is no attorney of record, notice to the defendant shall
be proper if it is sent by United States mail to the last-known address of the defendant as
reflected in the current motor vehicle records or, if no such record exists, the last-known
address in the court file. Prior to sending notice by United States mail, however, the
district attorney shall first review the department of corrections records to determine
whether the defendant is in the physical custody of the department of corrections or on
parole. If the defendant is in the physical custody of the department of corrections or on
parole, the district attorney shall send notice by United States mail to the correctional
facility in which, according to the department's records, the defendant is housed or to the
address to which the defendant has been paroled. If the letter is returned because the
defendant has been transferred to a different correctional facility, the district attorney
shall send notice to the new facility in which the defendant is housed.

(2) The department of public safety, in consultation with state and local law
enforcement agencies, shall develop a form to be used by all law enforcement agencies
for providing notice to the district attorney and the defendant as described in section 18-1-
1105 (2).

18-1-1109. Court data collection - DNA evidence cases - repeal. (Repealed)
ARTICLE 1.3

Sentencing in Criminal Cases

PART 1

ALTERNATIVES IN SENTENCING
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18-1.3-101. Pretrial diversion. (1) Legislative intent. The intent of this section
is to facilitate and encourage diversion of defendants from the criminal justice system
when diversion may prevent defendants from committing additional criminal acts, restore
victims of crime, facilitate the defendant's ability to pay restitution to victims of crime,
and reduce the number of cases in the criminal justice system. Diversion should ensure
defendant accountability while allowing defendants to avoid the collateral consequences
associated with criminal charges and convictions. A district attorney's office may develop
or continue to operate its own diversion program that is not subject to the provisions of
this section. If a district attorney's office accepts state moneys to create or operate a
diversion program pursuant to this section, the district attorney's office must comply with
the provisions of this section.

(2) Period of diversion. In any case, either before or after charges are filed, the
district attorney may suspend prosecution of the offense for a period not to exceed two
years. The period of diversion may be extended for an additional time up to one year if
the failure to pay restitution is the sole condition of diversion that has not been fulfilled,
because of inability to pay, and the defendant has a future ability to pay. During the
period of diversion the defendant may be placed under the supervision of the probation
department or a diversion program approved by the district attorney.

(3) Guidelines for eligibility. Each district attorney that uses state moneys for a
diversion program pursuant to this section shall adopt policies and guidelines delineating
eligibility criteria for pretrial diversion and may agree to diversion in any case in which
there exists sufficient admissible evidence to support a conviction. In determining
whether an individual is appropriate for diversion, the district attorney shall consider:

(a) The nature of the crime charged and the circumstances surrounding it;

(b) Any special characteristics or circumstances of the defendant;

(c) Whether diversion is consistent with the defendant's rehabilitation and
reintegration; and

(d) Whether the public interest will be best served by diverting the individual from
prosecution.

(4) Before entering into a pretrial diversion agreement, the district attorney may
require a defendant to provide information regarding prior criminal charges, education
and work experience, family, residence in the community, and other information relating
to the diversion program. The defendant shall not be denied the opportunity to consult
with legal counsel before consenting to diversion. Legal counsel may be appointed as
provided under article 1 of title 21, C.R.S.

(5) In a jurisdiction that receives state moneys for the creation or operation of
diversion programs pursuant to this section, an individual accused of an offense, the
underlying factual basis of which involves domestic violence as defined in section 18-6-
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800.3 (1), is not eligible for pretrial diversion unless charges have been filed, the
individual has had an opportunity to consult with counsel, and the individual has
completed a domestic violence treatment evaluation, which includes the use of a domestic
violence risk assessment instrument, conducted by a domestic violence treatment provider
approved by the domestic violence offender management board as required by section 16-
11.8-103 (4), C.R.S. The district attorney may agree to place the individual in the
diversion program established by the district attorney pursuant to this section if he or she
finds that, based on the results of that evaluation and the other factors in subsection (3) of
this section, that the individual is appropriate for the program.

(6) In a jurisdiction that receives state moneys for the creation or operation of
diversion programs pursuant to this section, an individual accused of a sex offense as
defined in section 18-1.3-1003 (5) is not eligible for pretrial diversion unless charges
have been filed and, after the individual has had an opportunity to consult with counsel,
the individual has completed a sex-offense-specific evaluation, which includes the use of
a sex-offense-specific risk assessment instrument, conducted by an evaluator approved by
the sex offender management board as required by section 16-11.7-103 (4), C.R.S. The
district attorney may agree to place the individual in the diversion program established by
the district attorney pursuant to this section if he or she finds that, based on the results of
that evaluation and the other factors in subsection (3) of this section, that the individual is
appropriate for the program. Notwithstanding that a successfully completed diversion
agreement does not constitute a history of sex offenses for purposes of sections 16-11.7-
102 (2) (a) (II) and 16-22-103 (2) (d), C.R.S., the information constituting the crimes
charged and facts alleged shall be available for use by a court, district attorney, any law
enforcement agency, or agency of the state judicial department, if otherwise permitted by
law, in any subsequent criminal investigation, prosecution, risk or needs assessment
evaluation, sentencing hearing, or during a probation or parole supervision period.

(7) Notwithstanding any other provision of this section, an individual accused of
any of the following sexual offenses is not eligible for participation in a diversion
program established in a jurisdiction that receives state moneys for the creation or
operation of diversion programs pursuant to this section:

(a) Sexual assault as described in section 18-3-402;

(b) Sexual assault on a child as described in section 18-3-405;

(c) Any sexual offense committed against an at-risk adult or an at-risk juvenile, as
described in section 18-6.5-101 (1) and (1.5);

(d) Any sexual offense committed with the use of a deadly weapon as described in
section 18-1-901 (3) (e);

(e) Enticement of a child, as described in section 18-3-305;

(f) Sexual exploitation of a child as described in section 18-6-403;

(g) Procurement of a child for exploitation, as described in section 18-6-404;

(h) Sexual assault on a child by one in a position of trust, as described in section
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18-3-405.3; or

(i) Any child prostitution offense in part 4 of article 7 of this title.

(8) Diversion programs may include, but are not limited to, programs operated by
law enforcement upon agreement with a district attorney, district attorney internally
operated programs, programs operated by other approved agencies, restorative justice
programs, or supervision by the probation department. References to "deferred
prosecution" in Colorado statutes and court rules shall apply to pretrial diversion as
authorized by this section.

(9) Diversion agreements. (a) All pretrial diversions shall be governed by the
terms of an individualized diversion agreement signed by the defendant, the defendant's
attorney if the defendant is represented by an attorney, and the district attorney.

(b) The diversion agreement shall include a written waiver of the right to a speedy
trial for the period of the diversion. All diversion agreements shall include a condition
that the defendant not commit any criminal offense during the period of the agreement.
Diversion agreements may also include provisions, agreed to by the defendant,
concerning payment of restitution and court costs, payment of a supervision fee not to
exceed that provided for in section 18-1.3-204 (2) (a) (V), or participation in restorative
justice practices as defined in section 18-1-901 (3) (0.5). Any pretrial diversion
supervision fees collected may be retained by the district attorney for purposes of funding
its adult pretrial diversion program. The conditions of diversion shall be limited to those
specific to the individual defendant or necessary for proper supervision of the individual
defendant. A diversion agreement shall provide that if the defendant fulfills the
obligations described therein, the court shall order all criminal charges filed against the
defendant dismissed with prejudice.

(c) The diversion agreement may require an assessment of the defendant's
criminogenic needs, to be performed after the period of diversion has begun by either the
probation department or a diversion program approved by the district attorney. Based on
the results of that assessment, the probation department or approved diversion program
may direct the defendant to participate in programs offering medical, therapeutic,
educational, vocational, corrective, preventive, or other rehabilitative services.
Defendants with the ability to pay may be required to pay for such programs or services.

(d) The diversion agreement may include a statement of the facts the charge is
based upon authored by the defendant and agreed to by the defendant's attorney if the
defendant is represented by an attorney and the district attorney. The statement is
admissible as impeachment evidence against the defendant in the criminal proceedings if
the defendant fails to fulfill the terms of the diversion agreement and criminal
proceedings are resumed.

(e) A defendant shall not be required to enter any plea to a criminal charge as a
condition of pretrial diversion. A defendant's or counsel's statement in a diversion
conference or in any other discussion of a proposed diversion agreement, including an
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evaluation performed pursuant to subsections (5) and (6) of this section, other than a
statement provided for in paragraph (d) of this subsection (9), shall not be admissible as
evidence in criminal proceedings on the crimes charged or facts alleged.

(f) If the district attorney agrees to offer diversion in lieu of further criminal
proceedings and the defendant agrees to all of the terms of the proposed agreement, the
diversion agreement may be either filed with the court or held by the parties. A court
filing shall be required only if the probation department supervises the defendant. When a
diversion agreement is reached, the court shall stay further proceedings.

(10) Diversion outcomes. (a) During the period of diversion, the supervising
program or agency designated in the diversion agreement shall provide the level of
supervision necessary to facilitate rehabilitation and ensure the defendant is completing
the terms of the diversion agreement.

(b) Upon the defendant's satisfactory completion of and discharge from
supervision, the court shall dismiss with prejudice all charges against the defendant. The
effect of the dismissal is to restore the defendant to the status he or she occupied before
the arrest, citation, or summons. A successfully completed diversion agreement shall not
be considered a conviction for any purpose. A person with an order of dismissal entered
pursuant to this article may not be subject to charge, prosecution, or liability under
Colorado law of perjury or otherwise giving a false statement by reason of his or her
failure to recite or acknowledge the arrest, citation, or summons in response to any
inquiry made for any purpose.

(c) At any point after a diversion agreement is entered a defendant may petition
the court to seal all arrest and other criminal records pertaining to the offense, using the
procedure described in section 24-72-308, C.R.S. Unless otherwise prohibited under
section 24-72-308 (3) (a), C.R.S., the court shall issue a sealing order if requested by the
defendant following successful completion of a diversion agreement.

(d) If the defendant violates the conditions of the diversion agreement, the
supervising entity shall provide written notice of the violation to the defendant, the
district attorney, and the court. The district attorney, in his or her sole discretion, may
initiate revocation of a diversion agreement by the filing of a criminal complaint,
information, or indictment, or if charges have already been filed, by giving the court
notice of intent to proceed with the prosecution. The defendant may, within fourteen days
after the first court appearance following such a filing, request a hearing to contest
whether a violation occurred. The district attorney has the burden by a preponderance of
the evidence to show that a violation has in fact occurred, and the procedural safeguards
required in a revocation of probation hearing pursuant to section 16-11-206, C.R.S., shall
apply. The court may, when it appears that the alleged violation of the diversion
agreement is a pending criminal offense against the defendant, continue the diversion
revocation hearing until the completion of the criminal proceeding. If the court finds a
violation has occurred, or a hearing is not requested, the prosecution may continue. If the
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court finds the district attorney has not proven a violation, the court shall dismiss the
criminal case without prejudice and return the defendant to the supervision of the
diversion program to complete the terms of the agreement.

(e) If a defendant is prosecuted following a violation of a diversion agreement, a
factual statement entered pursuant to paragraph (d) of subsection (9) of this section is
admissible as impeachment evidence. Any other information concerning diversion,
including participation in a diversion program, including an evaluation performed
pursuant to subsections (5) and (6) of this section, the terms of a diversion agreement, or
statements made to treatment providers during a diversion program, shall not be admitted
into evidence at trial for any purpose.

18-1.3-102. Deferred sentencing of defendant. (1) (a) In any case in which the
defendant has entered a plea of guilty, the court accepting the plea has the power, with the
written consent of the defendant and his or her attorney of record and the district attorney,
to continue the case for the purpose of entering judgment and sentence upon the plea of
guilty for a period not to exceed four years for a felony or two years for a misdemeanor or
petty offense or traffic offense. The period shall begin to run from the date that the court
continues the case.

(b) The period may be extended for an additional time:

(I) Up to one hundred eighty-two days if the failure to pay restitution is the sole
condition of supervision which has not been fulfilled, because of inability to pay, and the
defendant has shown a future ability to pay. During such time, the court may place the
defendant under the supervision of the probation department; or

(IT) Up to two years if the deferred judgment is for an offense listed in section 16-
11.7-102 (3), C.R.S., good cause is shown, and the district attorney and defendant consent
to the extension.

(2) Prior to entry of a plea of guilty to be followed by deferred judgment and
sentence, the district attorney, in the course of plea discussion as provided in sections 16-
7-301 and 16-7-302, C.R.S., is authorized to enter into a written stipulation, to be signed
by the defendant, the defendant's attorney of record, and the district attorney, under which
the defendant is obligated to adhere to such stipulation. The conditions imposed in the
stipulation shall be similar in all respects to conditions permitted as part of probation. A
person convicted of a crime, the underlying factual basis of which included an act of
domestic violence, as defined in section 18-6-800.3 (1), shall stipulate to the conditions
specified in section 18-1.3-204 (2) (b). In addition, the stipulation may require the
defendant to perform community or charitable work service projects or make donations
thereto. Upon full compliance with such conditions by the defendant, the plea of guilty
previously entered shall be withdrawn and the charge upon which the judgment and
sentence of the court was deferred shall be dismissed with prejudice. The stipulation shall
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specifically provide that, upon a breach by the defendant of any condition regulating the
conduct of the defendant, the court shall enter judgment and impose sentence upon the
guilty plea; except that, if the offense is a violation of article 18 of this title, the court may
accept an admission or find a violation of the stipulation without entering judgment and
imposing sentence if the court first makes findings of fact on the record stating the entry
of judgment and sentencing would not be consistent with the purposes of sentencing, that
the defendant would be better served by continuing the deferred judgment period, and that
public safety would not be jeopardized by the continuation of the deferred judgment. If
the court makes those findings and continues the deferred judgment over the objection of
the prosecution, the court shall also impose additional and immediate sanctions upon the
defendant to address the violation, to include, but not be limited to, the imposition of
further terms and conditions that will enhance the likelihood of the defendant's success,
respond to the defendant's noncompliance, and promote further individual accountability,
including extending the time period of the deferred judgment for up to two additional
years or incarceration in the county jail for a period not to exceed ninety days consistent
with the provisions of section 18-1.3-202 (1), or both. When, as a condition of the
deferred sentence, the court orders the defendant to make restitution, evidence of failure
to pay the restitution shall constitute prima facie evidence of a violation. Whether a
breach of condition has occurred shall be determined by the court without a jury upon
application of the district attorney or a probation officer and upon notice of hearing
thereon of not less than seven days to the defendant or the defendant's attorney of record.
Application for entry of judgment and imposition of sentence may be made by the district
attorney or a probation officer at any time within the term of the deferred judgment or
within thirty-five days thereafter. The burden of proof at the hearing shall be by a
preponderance of the evidence, and the procedural safeguards required in a revocation of
probation hearing shall apply.

(3) When a defendant signs a stipulation by which it is provided that judgment and
sentence shall be deferred for a time certain, he or she thereby waives all rights to a
speedy trial, as provided in section 18-1-405.

(4) A warrant for the arrest of any defendant for breach of a condition of a
deferred sentence may be issued by any judge of a court of record upon the report of a
probation officer, or upon the verified complaint of any person, establishing to the
satisfaction of the judge probable cause to believe that a condition of the deferred
sentence has been violated and that the arrest of the defendant is reasonably necessary.
The warrant may be executed by any probation officer or by a peace officer authorized to
execute warrants in the county in which the defendant is found.

18-1.3-103. Deferred sentencing - drug offenders - legislative declaration -
demonstration program - repeal. (Repealed)
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18-1.3-103.5.  Felony convictions - vacate and enter conviction on
misdemeanor after successful completion. (1) In order to expand opportunities for
offenders to avoid a drug felony conviction, to reduce the significant negative
consequences of that felony conviction, and to provide positive reinforcement for drug
offenders who work to successfully complete any community-based sentence imposed by
the court, the legislature hereby creates an additional opportunity for those drug offenders
who may not otherwise have been eligible for or successful in other statutorily created
programs that allow the drug offender to avoid a felony conviction, such as diversion or
deferred judgment.

(2) (a) In a case in which the defendant enters a plea of guilty or is found guilty by
the court or a jury for a crime listed in subsection (3) of this section, the court shall order,
upon successful completion of any community-based sentence to probation or to a
community corrections program, the felony conviction vacated and shall enter a
conviction for a level 1 misdemeanor drug offense of possession of a controlled substance
pursuant to section 18-18-403.5. Upon entry of the judgment of conviction pursuant to
section 18-18-403.5, the court shall indicate in its order that the judgment of conviction is
entered pursuant to the provisions of this section.

(b) Whether a sentence is successfully completed shall be determined by the court
without a jury with notice to the district attorney and the defendant or the defendant's
attorney of record. A community-based sentence is not successfully completed if the
defendant has not successfully completed the treatment as ordered by the court and
determined appropriate to address the defendant's treatment needs.

(3) This section applies to convictions for the following offenses:

(a) Possession of a controlled substance; but only when the quantity of the
controlled substance is not more than four grams of a schedule I or schedule II controlled
substance, not more than two grams of methamphetamine, heroin, ketamine, or cathinone,
or not more than four milligrams of flunitrazepam. The district attorney and defendant
may stipulate to the amount of the controlled substance possessed by the defendant at the
time of sentencing, or the court shall determine the amount at the time of sentencing.

(b) A level 4 drug felony for distribution pursuant to the provisions of section 18-
18-405 (2) (c) (ID);

(c) Possession of twelve ounces or more of marijuana or three ounces or more of
marijuana concentrate; or

(d) A violation of section 18-18-415.

(4) Notwithstanding any provision of this section to the contrary, a defendant is
not eligible for relief under this section if:

(a) The defendant has a prior conviction for a crime of violence as described in
section 18-1.3-406 or a prior conviction for an offense that is required to be sentenced
pursuant to the provisions of section 18-1.3-406 in this state, or a crime in another state,
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the United States, or any territory subject to the jurisdiction of the United States that
would be a crime of violence or any offense required to be sentenced pursuant to the
provisions of section 18-1.3-406 in this state;

(b) The defendant is ineligible for probation pursuant to section 18-1.3-201; or

(¢) (I) The defendant has two or more prior felony convictions for a drug offense
pursuant to this article, or a crime in another state, the United States, or any territory
subject to the jurisdiction of the United States that would be a drug offense violation of
this article.

(IT) For purposes of this paragraph (c), a prior drug felony conviction includes any
prior diversion, deferred prosecution, or deferred judgment and sentence for felony or any
felony offense for which relief was previously granted pursuant to this section or any
misdemeanor drug conviction that was originally charged as a drug felony offense.

18-1.3-104. Alternatives in imposition of sentence. (1) Within the limitations of
the applicable statute pertaining to sentencing and subject to the provisions of this title,
the trial court has the following alternatives in entering judgment imposing a sentence:

(a) The defendant may be granted probation unless any provision of law makes
him or her ineligible for probation. The granting or denial of probation and the conditions
of probation including the length of probation shall not be subject to appellate review
unless probation is granted contrary to the provisions of this title.

(b) Subject to the provisions of section 18-1.3-401, in class 2, class 3, class 4,
class 5, and class 6 felonies and section 18-1.3-401.5 for level 1, level 2, level 3, and level
4 drug felonies, the defendant may be sentenced to imprisonment for a definite period of
time.

(b.5) (I) Except as otherwise provided by subparagraph (II) of this paragraph
(b.5), any defendant who, in the determination of the court, is a candidate for an
alternative sentencing option and who would otherwise be sentenced to imprisonment
pursuant to paragraph (b) of this subsection (1) may, as an alternative, be sentenced to a
specialized restitution and community service program pursuant to section 18-1.3-302,
which may include restorative justice practices, as defined in section 18-1-901 (3) (0.5), if
such defendant is determined eligible and is accepted into such program. To be eligible
for restorative justice practices, the defendant shall not have been convicted of unlawful
sexual behavior as defined in section 16-22-102 (9), C.R.S., a crime in which the
underlying factual basis involves domestic violence, as defined in section 18-6-800.3 (1),
stalking as defined in section 18-3-602, or violation of a protection order as defined in
section 18-6-803.5. If the court orders the defendant to attend a restorative justice
practices victim-offender conference, the facilitator of the conference shall provide his or
her services for a fee of no more than one hundred twenty-five dollars, based on a sliding
scale; however, the fee may be waived by the court. Any statements made during the
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conference shall be confidential and shall not be used as a basis for charging or
prosecuting the defendant unless the defendant commits a chargeable offense during the
conference.

(IT) (A) The court shall consider and may sentence any defendant who is a
nonviolent offender as defined in sub-subparagraph (B) of this subparagraph (II) pursuant
to subsection (2) of this section.

(B) As used in this section, "nonviolent offender" means a person convicted of a
felony other than a crime of violence as defined in section 18-1.3-406 (2), one of the
felonies set forth in section 18-3-104, 18-4-203, 18-4-301, or 18-4-401 (2) (¢), (2) (d), or
(5), or a felony offense committed against a child as set forth in articles 3, 6, and 7 of this
title, and who is not subject to the provisions of section 18-1.3-801.

(¢) The defendant shall be sentenced to death in those cases in which a death
sentence is required under section 18-1.3-1201, 18-1.3-1302, or 18-1.4-102.

(d) The defendant may be sentenced to the payment of a fine or to a term of
imprisonment or to both a term of imprisonment and the payment of a fine; except that a
person who has been twice convicted of a felony under the laws of this state, any other
state, or the United States prior to the conviction for which he or she is being sentenced is
not eligible to receive a fine in lieu of imprisonment. No fine shall be imposed for
conviction of a felony except as provided in sections 18-1.3-401 and 25-15-310, articles
22 to 29 of title 39, or article 3 of title 42, C.R.S.

(¢) The defendant may be sentenced to comply with any other court order
authorized by law.

(f) The defendant may be sentenced to payment of costs.

(g) The defendant may be sentenced pursuant to part 4 or 5 of this article.

(h) (I) If the defendant is eligible pursuant to section 18-1.3-407.5 or section 19-2-
517 (6), C.R.S., the defendant may be sentenced to the youthful offender system in
accordance with section 18-1.3-407.

(IT) Repealed.

(1) Notwithstanding any provision of this subsection (1) to the contrary, the court
shall sentence any person convicted of a sex offense, as defined in section 18-1.3-1003
(5), committed on or after November 1, 1998, pursuant to the provisions of part 10 of this
article.

(2) (a) The sentencing court shall consider the following factors in sentencing
nonviolent offenders:

(I) The nature and character of the offense;

(IT) The character and record of the nonviolent offender, including whether the
offender is a first-time offender;

(IIT) The offender's employment history;

(IV) The potential rehabilitative value of the sentencing alternatives available to
the court;
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(V) Any potential impact on the safety of the victim, the victim's family, and the
general public based upon sentencing alternatives available to the court; and

(VI) The offender's ability to pay restitution to the victim or the victim's family
based upon the sentencing alternatives available to the court.

(b) Repealed.

(c) The court shall consider and may sentence a nonviolent offender to any one or
any combination of the sentences described in this paragraph (c) if, upon consideration of
the factors described in paragraph (a) of this subsection (2), the court does not grant
probation pursuant to paragraph (b) of this subsection (2) or does not sentence the
offender to the department of corrections as provided under paragraph (d) of this
subsection (2):

(I) A community corrections program pursuant to section 18-1.3-301;

(IT) A home detention program pursuant to section 18-1.3-105; or

(ITI) A specialized restitution and community service program pursuant to section
18-1.3-302.

(d) Nothing in this subsection (2) shall be construed as prohibiting a court from
exercising its discretion in sentencing a nonviolent offender to the department of
corrections based upon, but not limited to, any one or more factors described in paragraph
(a) of this subsection (2).

(3) (a) In determining the appropriate sentencing alternative for a defendant who
has been convicted of unlawful sexual behavior as defined in section 16-22-102 (9), the
sentencing court shall consider the defendant's previous criminal and juvenile
delinquency records, if any, set forth in the presentence investigation report prepared
pursuant to section 16-11-102 (1) (a), C.R.S.

(b) For purposes of this subsection (3), "convicted" means a conviction by a jury
or by a court and shall also include a deferred judgment and sentence, a deferred
adjudication, an adjudication, and a plea of guilty or nolo contendere.

18-1.3-104.5. Alternatives in imposition of sentence in drug felony cases -
exhaustion of remedies. (1) The general assembly finds that it is essential in certain
level 4 drug felony cases that the court consider all sentencing options to ensure that the
state's costly prison resources are used for those offenders for whom another sentence is
not appropriate or will not properly meet the goals of community safety and rehabilitation
of the offender.

(2) (a) Prior to the imposition of any sentence to the department of corrections for
a level 4 drug felony offense at sentencing or at resentencing after a revocation of
probation or community corrections sentence, the court shall exhaust all reasonable and
appropriate alternative sentences for the offense considering all factors outlined in
paragraph (b) of this subsection (2).
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(b) If the court sentences the defendant to the department of corrections for a level
4 drug felony offense, it must determine that incarceration is the most suitable option
given the facts and circumstances of the case, including the defendant's willingness to
participate in treatment. Further, the court must also determine that all other reasonable
and appropriate sanctions and responses to the violation that are available to the court
have been tried and failed, do not appear likely to be successful if tried, or present an
unacceptable risk to public safety.

(¢) In making the determination in paragraph (b) of this subsection (2), the court
shall review, to the extent available, the information provided by the supervising agency,
which includes, but is not limited to, a complete statement as to what treatment and
sentencing options have been tried and have failed, what other community options are
available and the reasons why any other available community options appear to be
unlikely to be successful. The supervising agency shall provide to the court the risk level
of the offender as determined by an evidence-based risk assessment tool employed by the
supervising agency and any other information relevant to the defendant's risk to public
safety.

18-1.3-105.  Authority of sentencing courts to utilize home detention
programs. (1) (a) A sentencing judge is authorized to sentence any offender, as defined
in subsection (5) of this section, to a home detention program operated pursuant to a
contractual agreement with the department of public safety pursuant to this article for all
or part of such offender's sentence.

(b) Prior to sentencing any offender directly to a home detention program, the
sentencing judge shall consider the following factors:

(I) The safety of victims and witnesses of the offender's criminal acts;

(IT) The safety of the public at large;

(IIT) The seriousness of any offense committed by the offender together with any
information relating to the original charge against the offender;

(IV) The offender's prior criminal record; and

(V) The ability of the offender to pay for the costs of home detention and any
restitution to victims of his or her criminal acts.

(c) The sentencing judge shall make every reasonable effort to notify the victims
of crime that the offender has been sentenced to a home detention program. Such notice
shall be sent to the last address in the possession of the court, and the victim of the crime
has the duty to keep the court informed of his or her most current address.

(d) An offender who has been convicted of a crime, the underlying factual basis of
which was found by the court to include an act of domestic violence, as defined in section
18-6-800.3 (1), shall not be eligible for home detention in the home of the victim pursuant
to this article.

(2) Any offender who is directly sentenced to a home detention program pursuant

Colorado Revised Statutes 2013 59 Title 18



to subsection (1) of this section and fails to carry out the terms and conditions prescribed
by the sentencing court in his or her sentence to a home detention program shall be
returned to the court and resentenced as soon as possible.

(3) A sentencing judge is authorized to require any offender, as defined in
subsection (5) of this section, as a condition of probation, to serve an appropriate period
of time extending from ninety days to one year in a home detention program operated
directly by the judicial department, or in a home detention program operated pursuant to a
contractual agreement with the department of public safety.

(4) The general assembly hereby declares that this section shall be effective July
1, 1990, only in the counties of Boulder, Larimer, and Pueblo in order to facilitate a pilot
program in Boulder, Larimer, and Pueblo counties which shall extend from July 1, 1990,
until July 1, 1992.

(5) As used in this section, unless the context otherwise requires:

(a) "Home detention" means an alternative correctional sentence or term of
probation supervision wherein a defendant convicted of any felony, other than a class 1 or
violent felony, is allowed to serve his or her sentence or term of probation, or a portion
thereof, within his or her home or other approved residence. Such sentence or term of
probation shall require the offender to remain within his or her approved residence at all
times except for approved employment, court-ordered activities, and medical needs.

(b) "Offender" means any person who has been convicted of or who has received
a deferred sentence for a felony, other than a class 1 or violent felony.

18-1.3-106. County jail sentencing alternatives - work, educational, and
medical release - home detention - day reporting. (1) (a) Any county may provide a
program whereby any person sentenced to the county jail upon conviction for a crime,
nonpayment of any fine or forfeiture, or contempt of court may be granted by the court
the privilege of leaving the jail during necessary and reasonable hours for any of the
following purposes:

(I) Seeking employment;

(IT) Working at his or her employment;

(IIT)  Conducting his or her own business or other self-employed occupation
including housekeeping and attending to the needs of the family;

(IV) Attendance at an educational institution;

(V) Medical treatment;

(VI) Home detention; or

(VII) Day reporting.

(b) A court may order a person who would otherwise be sentenced to the county
jail upon conviction of a crime to be sentenced directly to an available day reporting
program if the court deems such a sentence to be appropriate for the offender.
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(1.1) For purposes of this section, "home detention" means an alternative
correctional sentence or term of legal supervision wherein a defendant charged or
convicted of a misdemeanor, felony, nonpayment of any fine, or contempt of court is
allowed to serve his or her sentence or term of supervision, or a portion thereof, within
his or her home or other approved residence. Such sentence or term of supervision shall
cause the defendant to remain within such defendant's approved residence at all times
except for approved employment, court-ordered activities, and medical needs.
Supervision of the defendant shall include personal monitoring by an agent or designee of
the referring unit of government and monitoring by electronic or global positioning
devices that are capable of detecting and reporting the defendant's absence or presence
within the approved residence.

(1.3) Before a court may grant a person sentenced to the county jail the privilege
of leaving the jail to attend a postsecondary educational institution, the court shall first
notify the prosecuting attorney and the postsecondary educational institution of its
intention to grant the privilege and request their comments thereon. The notice shall
include all relevant information pertaining to the person and the crime for which he or she
was convicted. Both the prosecuting attorney and the postsecondary institution shall reply
to the court in writing within fourteen days after receipt of the notification or within such
other reasonable time in excess of fourteen days as specified by the court. The
postsecondary educational institution's reply shall include a statement of whether or not it
will accept the person as a student. Acceptance by a state postsecondary educational
institution shall be pursuant to section 23-5-106, C.R.S.

(2) Unless directly sentenced to a day reporting program pursuant to paragraph (b)
of subsection (1) of this section or unless such privilege is otherwise expressly granted by
the sentencing court, the prisoner shall be confined as sentenced. The prisoner may
petition the court for such privilege at the time of sentencing or thereafter and, in the
discretion of the court, may renew his or her petition. The court may withdraw the
privilege at any time by order entered with or without notice.

(3) The sheriff may endeavor to secure employment for unemployed prisoners
under this section. If a prisoner is employed for wages or salary, the sheriff may collect
the same or require the prisoner to turn over his or her wages or salary in full when
received, and the sheriff shall deposit the same in a trust checking account and shall keep
a ledger showing the status of the account of each prisoner.

(4) Every prisoner gainfully employed shall be liable for the cost of his or her
board in the jail or the cost of the supervision and administrative services if he or she is
home-detained, as fixed by the board of county commissioners. If necessarily absent from
jail at mealtime, he or she shall, at his or her request, be furnished with an adequate
nourishing lunch to carry to work. The sheriff shall charge his or her account, if he or she
has one, for such board. If the prisoner is gainfully self-employed, he or she shall pay the
sheriff for such board, in default of which his or her privilege under this section shall be
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automatically forfeited. If the jail food is furnished directly by the county, the sheriff shall
account for and pay over such board payments to the county treasurer. The board of
county commissioners may, by resolution, provide that the county furnish or pay for the
transportation of prisoners employed under this section to and from the place of
employment. The sheriff shall reimburse the county or other disbursing agent for all such
expenses incurred in accordance with this section and article 26 of title 17, C.R.S., as
soon as adequate funds are available in the prisoner's account and in accordance with
paragraph (b) of subsection (5) of this section.

(5) By order of the court, the wages or salaries of employed prisoners shall be
disbursed by the sheriff for the following purposes, in the order stated:

(a) Payment of any current child support order;

(b) Payment of any child support arrearage;

(b.3) Payment of any child support debt order;

(c) Payment of any spousal maintenance;

(d) Payment of costs for the crime victim compensation fund, pursuant to section
24-4.1-119, CR.S,;

(e) Payment of surcharges for the victims and witnesses assistance and law
enforcement fund, pursuant to section 24-4.2-104, C.R.S.;

(f) Payment of restitution;

(g) Payment of a time payment fee;

(h) Payment of late fees;

(1) Payment of any other fines, fees, or surcharges;

(j) Payment of the board of the prisoner;

(k) Payment of the supervision and administrative services provided to the
prisoner during his or her home detention;

(I) Payment of necessary travel expense to and from work and other incidental
expenses of the prisoner;

(m) Payment, either in full or ratably, of the prisoner's obligations acknowledged
by him or her in writing or which have been reduced to judgment; and

(n) The balance, if any, to the prisoner upon his or her discharge.

(6) The court may by order authorize the sheriff to whom the prisoner is
committed to arrange with another sheriff for the employment or home detention of the
prisoner in the other's county and, while so employed or so detained, for the prisoner to be
in the other's custody but in other respects to be and continue subject to the commitment.

(7) If the prisoner was convicted in a court in another county, the court of record
having criminal jurisdiction may, at the request or with the concurrence of the committing
court, make all determinations and orders under this section which might otherwise be
made by the sentencing court after the prisoner is received at the jail.

(8) The board of county commissioners may, by resolution, direct that functions of
the sheriff under either subsection (3) or (5) of this section, or both, be performed by the
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county department of social services; or, if the board of county commissioners has not so
directed, a court of record may order that the prisoner's earnings be collected and
disbursed by the clerk of the court. Such order shall remain in force until rescinded by the
board or the court, whichever made it.

(9) The county department of social services shall at the request of the court
investigate and report to the court the amount necessary for the support of the prisoner's
dependents.

(10) The sheriff may refuse to permit the prisoner to exercise his or her privilege
to leave the jail as provided in subsection (1) of this section for any breach of discipline
or other violation of jail regulations. Any such breach of discipline or other violation of
jail regulations shall be reported to the sentencing court.

(11) A prisoner who has been convicted of one of the crimes of violence as
defined in section 18-1.3-406 (2), who has been convicted of a sex offense as defined in
sections 18-1.3-903 (5) and 18-3-411, who has been convicted of a crime, the underlying
factual basis of which was found by the court to include an act of domestic violence, as
defined in section 18-6-800.3 (1), or who has been convicted of a class 1 misdemeanor in
which a deadly weapon is used shall not be eligible for home detention pursuant to this
section.

(12) Persons sentenced to the county jail as a direct sentence or sentenced to the
county jail as a condition of probation who are permitted to participate in work,
educational, medical release, home detention, or day reporting programs pursuant to
subsection (1) of this section shall receive one day credit against their sentences for each
day spent in such programs. As used in this section, "day reporting program" means an
alternative correctional sentence wherein a defendant is allowed to serve his or her
sentence by reporting daily to a central location wherein the defendant is supervised in
court-ordered activities.

18-1.3-107. Sentencing order - collateral relief - definitions. (1) At the time a
defendant enters into an alternative to sentencing in this part 1, upon the request of the
defendant or upon the court's own motion, a court may enter an order of collateral relief
for the purpose of preserving or enhancing the defendant's employment or employment
prospects and to improve the defendant's likelihood of success in the alternative to
sentencing program.

(2) Application contents. (a) An application for an order of collateral relief must
cite the grounds for granting the relief, the type of relief sought, and the specific collateral
consequence from which the applicant is seeking relief and must include a copy of a
recent Colorado bureau of investigation fingerprint-based criminal history records check.
The state court administrator may produce an application form that an applicant may
submit in application.
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(b) The applicant shall provide a copy of the application to the district attorney
and to the regulatory or licensing body that has jurisdiction over the collateral
consequence from which the applicant is seeking relief, if any, by certified mail or
personal service within ten days after filing the application with the court.

(3) An order of collateral relief may relieve a defendant of any collateral
consequences of the conviction, whether in housing or employment barriers or any other
sanction or disqualification that the court shall specify, including but not limited to
statutory, regulatory, or other collateral consequences that the court may see fit to relieve
that will assist the defendant in successfully completing probation or a community
corrections sentence.

(4) (a) Notwithstanding any other provision of law, an order of collateral relief
cannot relieve any collateral consequences imposed by law for licensure by the
department of education or any collateral consequences imposed by law for employment
with the judicial branch, the department of corrections, division of youth corrections in
the department of human services, or any other law enforcement agency in the state of
Colorado.

(b) A court shall not issue an order of collateral relief if the defendant:

(I) Has been convicted of a felony that included an element that requires a victim
to suffer permanent disability;

(IT) Has been convicted of a crime of violence as described in section 18-1.3-406;
or

(ITI) Is required to register as a sex offender pursuant to section 16-22-103, C.R.S.

(5) Hearing. (a) The court may conduct a hearing or include a hearing on the
matter at the defendant's sentencing hearing on the application or on any matter relevant
to the granting or denying of the application and may take testimony under oath.

(b) The court may hear testimony from victims or any proponent or opponent of
the application and may hear argument from the petitioner and the district attorney.

(6) Standard for granting relief. (a) A court may issue an order of collateral
relief if the court finds that:

() The order of collateral relief is consistent with the applicant's rehabilitation;
and

(IT) Granting the application would improve the applicant's likelihood of success
in reintegrating into society and is in the public's interest.

(b) The court that previously issued an order of collateral relief, on its own motion
or either by cause shown by the district attorney or on grounds offered by the applicant,
may at any time issue a subsequent judgment to enlarge, limit, or circumscribe the relief
previously granted.

(c) Upon the motion of the district attorney or probation officer or upon the court's
own motion, a court may revoke an order of collateral relief upon evidence of a
subsequent criminal conviction or proof that the defendant is no longer entitled to relief.
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Any bars, prohibitions, sanctions, and disqualifications thereby relieved shall be
reinstated as of the date of the written order of revocation. The court shall provide a copy
of the order of revocation to the holder and to any regulatory or licensing entity that the
defendant noticed in his or her motion for relief.

(7) If the court issues an order of collateral relief, it shall send a copy of the order
of collateral relief through the Colorado integrated criminal justice information system to
the Colorado bureau of investigation, and the Colorado bureau of investigation shall note
in the applicant's record in the Colorado crime information center that the order of
collateral relief was issued.

(8) Definitions. As used in this section, unless the context otherwise requires:

(a) "Collateral consequence" means a collateral sanction or a disqualification.

(b) "Collateral sanction" means a penalty, prohibition, bar, or disadvantage,
however denominated, imposed on an individual as a result of the individual's conviction
of an offense, which penalty, prohibition, bar, or disadvantage applies by operation of law
regardless of whether the penalty, prohibition, bar, or disadvantage is included in the
judgment or sentence. "Collateral sanction" does not include imprisonment, probation,
parole, supervised release, forfeiture, restitution, fine, assessment, costs of prosecution, or
a restraint or sanction on an individual's driving privilege.

(c) "Conviction" or "convicted" means a verdict of guilty by a judge or jury or a
plea of guilty or nolo contendere that is accepted by the court or a conviction of a crime
under the laws of any other state, the United States, or any territory subject to the
jurisdiction of the United States, which, if committed within this state, would be a felony
or misdemeanor. "Conviction" or "convicted" also includes having received a deferred
judgment and sentence; except that a person shall not be deemed to have been convicted
if the person has successfully completed a deferred sentence.

(d) "Disqualification" means a penalty, prohibition, bar, or disadvantage, however
denominated, that an administrative agency, governmental official, or court in a civil
proceeding is authorized, but not required, to impose on an individual on grounds relating
to the individual's conviction of an offense.

PART 2

PROBATION

18-1.3-201. Application for probation. (1) (a) A person who has been convicted
of an offense, other than a class 1 felony or a class 2 petty offense, is eligible to apply to
the court for probation.

(b) Repealed.
(2) (a) The provisions of this subsection (2) shall apply to any person whose
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application for probation is based on a conviction for a felony, which conviction occurred
before May 25, 2010.

(a.5) A person who has been twice or more convicted of a felony under the laws
of this state, any other state, or the United States prior to the conviction on which his or
her application is based shall not be eligible for probation.

(b) Notwithstanding any other provision of law except the provisions of paragraph
(c) of this subsection (2), a person who has been convicted of one or more felonies under
the laws of this state, any other state, or the United States within ten years prior to a class
1, 2, or 3 felony conviction on which his or her application is based shall not be eligible
for probation.

(c) Notwithstanding the provisions of paragraph (a.5) of this subsection (2) and
subsection (4) of this section, an offender convicted of a violation of section 18-18-403.5
may be eligible for probation upon recommendation of the district attorney.

(d) Repealed.

(2.1) Repealed.

(2.5) (a) The provisions of this subsection (2.5) shall apply to any person whose
application for probation is based on a conviction for a felony, which conviction occurred
on or after May 25, 2010.

(b) Except as described in paragraph (a) of subsection (4) of this section, a person
who has been twice or more convicted of a felony upon charges separately brought and
tried and arising out of separate and distinct criminal episodes under the laws of this state,
any other state, or the United States prior to the conviction on which his or her application
is based shall not be eligible for probation if the current conviction or a prior conviction is
for:

(I) First or second degree murder, as described in section 18-3-102 or 18-3-103;

(IT) Manslaughter, as described in section 18-3-104;

(III) First or second degree assault, as described in section 18-3-202 or 18-3-203;

(IV) First or second degree kidnapping, as described in section 18-3-301 or 18-3-

302;

(V) A sexual offense as described in part 4 of article 3 of this title;

(VI) First degree arson, as described in section 18-4-102;

(VII) First or second degree burglary, as described in section 18-4-202 or 18-4-
203;

(VIII) Robbery, as described in section 18-4-301;

(IX) Aggravated robbery, as described in section 18-4-302 or 18-4-303;

(X) Theft from the person of another, as described in section 18-4-401 (5);

(XI) Any felony offense committed against a child, as described in article 3, 6, or
7 of this title; or

(XII) Any criminal attempt or conspiracy to commit any of the offenses specified
in this paragraph (b).
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(c) Failure to register as a sex offender, as described in section 18-3-412.5, shall
not constitute a sexual offense for the purposes of subparagraph (V) of paragraph (b) of
this subsection (2.5).

(3) An application for probation shall be in writing upon forms furnished by the
court, but, when the defendant has been convicted of a misdemeanor or any petty offense,
the court, in its discretion, may waive the written application for probation.

(4) (a) (I) The restrictions upon eligibility for probation in subsections (2) and
(2.5) of this section may be waived by the sentencing court regarding a particular
defendant upon recommendation of the district attorney approved by an order of the
sentencing court.

(IT) Repealed.

(b) Upon entry of an order pursuant to this subsection (4) regarding a particular
defendant, such defendant shall be deemed to be eligible to apply to the court for
probation pursuant to this section.

(5) For purposes of paragraph (a.5) of subsection (2) of this section and paragraph
(a) of subsection (2.5) of this section, "conviction" means a verdict of guilty or the entry
of a plea of guilty or nolo contendere. "Conviction" does not include a plea to a deferred
judgment and sentence pursuant to section 18-1.3-102 until the deferred judgment and
sentence is revoked.

18-1.3-202. Probationary power of court. (1) When it appears to the
satisfaction of the court that the ends of justice and the best interest of the public, as well
as the defendant, will be served thereby, the court may grant the defendant probation for
such period and upon such terms and conditions as it deems best. The length of probation
shall be subject to the discretion of the court and may exceed the maximum period of
incarceration authorized for the classification of the offense of which the defendant is
convicted but shall not exceed five years for any misdemeanor or petty offense. If the
court chooses to grant the defendant probation, the order placing the defendant on
probation shall take effect upon entry and, if any appeal is brought, shall remain in effect
pending review by an appellate court unless the court grants a stay of probation pursuant
to section 16-4-201, C.R.S. Unless an appeal is filed that raises a claim that probation was
granted contrary to the provisions of this title, the trial court shall retain jurisdiction of the
case for the purpose of adjudicating complaints filed against the defendant that allege a
violation of the terms and conditions of probation. In addition to imposing other
conditions, the court has the power to commit the defendant to any jail operated by the
county or city and county in which the offense was committed during such time or for
such intervals within the period of probation as the court determines. The aggregate
length of any such commitment whether continuous or at designated intervals shall not
exceed ninety days for a felony, sixty days for a misdemeanor, or ten days for a petty
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offense unless it is a part of a work release program pursuant to section 18-1.3-207. That
the defendant submit to commitment imposed under this section shall be deemed a
condition of probation.

(2) The probation department in each judicial district may enter into agreements
with any state agency or other public agency, any corporation, and any private agency or
person to provide supervision or other services for defendants placed on probation by the
court. The agreements shall not include management of any intensive supervision
probation programs created pursuant to section 18-1.3-208.

18-1.3-203. Criteria for granting probation. (1) The court, subject to the
provisions of this title and title 16, C.R.S., and having considered the purposes of
sentencing described in section 18-1-102.5, in its discretion may grant probation to a
defendant unless, having regard to the nature and circumstances of the offense and to the
history and character of the defendant, it is satisfied that imprisonment is the more
appropriate sentence for the protection of the public because:

(a) There is undue risk that during a period of probation the defendant will
commit another crime; or

(b) The defendant is in need of correctional treatment that can most effectively be
provided by a sentence to imprisonment as authorized by section 18-1.3-104; or

(c) A sentence to probation will unduly depreciate the seriousness of the
defendant's crime or undermine respect for law; or

(d) His or her past criminal record indicates that probation would fail to
accomplish its intended purposes; or

(e) The crime, the facts surrounding it, or the defendant's history and character
when considered in relation to statewide sentencing practices relating to persons in
circumstances substantially similar to those of the defendant do not justify the granting of
probation.

(2) The following factors, or the converse thereof where appropriate, while not
controlling the discretion of the court, shall be accorded weight in making determinations
called for by subsection (1) of this section:

(a) The defendant's criminal conduct neither caused nor threatened serious harm to
another person or his or her property;

(b) The defendant did not plan or expect that his or her criminal conduct would
cause or threaten serious harm to another person or his or her property;

(c) The defendant acted under strong provocation;

(d) There were substantial grounds which, though insufficient to establish a legal
defense, tend to excuse or justify the defendant's conduct;

(e) The victim of the defendant's conduct induced or facilitated its commission;

(f) The defendant has made or will make restitution or reparation to the victim of
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his or her conduct for the damage or injury which was sustained;

(g) The defendant has no history of prior criminal activity or has led a law-abiding
life for a substantial period of time before the commission of the present offense;

(h) The defendant's conduct was the result of circumstances unlikely to recur;

(1) The character, history, and attitudes of the defendant indicate that he or she is
unlikely to commit another crime;

() The defendant is particularly likely to respond affirmatively to probationary
treatment;

(k) The imprisonment of the defendant would entail undue hardship to himself or
herself or his or her dependents;

() The defendant is elderly or in poor health;

(m) The defendant did not abuse a public position of responsibility or trust;

(n) The defendant cooperated with law enforcement authorities by bringing other
offenders to justice, or otherwise.

(3) Nothing in this section shall be deemed to require explicit reference to these
factors in a presentence report or by the court at sentencing.

18-1.3-204. Conditions of probation - interstate compact probation transfer
cash fund - creation. (1) The conditions of probation shall be such as the court in its
discretion deems reasonably necessary to ensure that the defendant will lead a law-
abiding life and to assist the defendant in doing so. The court shall provide as explicit
conditions of every sentence to probation that the defendant not commit another offense
during the period for which the sentence remains subject to revocation, that the defendant
make restitution pursuant to part 6 of this article and article 18.5 of title 16, C.R.S., that
the defendant comply with any court orders regarding substance abuse testing and
treatment issued pursuant to sections 18-1.3-209 and 18-1.3-211 and article 11.5 of title
16, C.R.S., and that the defendant comply with any court orders regarding the treatment
of sex offenders issued pursuant to article 11.7 of title 16, C.R.S. The court shall provide
as an explicit condition of every sentence to probation that the defendant not harass,
molest, intimidate, retaliate against, or tamper with the victim of or any prosecution
witnesses to the crime, unless the court makes written findings that such condition is not
necessary.

(1.5) If the defendant is being sentenced to probation as a result of a conviction of
a felony offense or a qualifying misdemeanor offense pursuant to the "Interstate Compact
for Adult Offender Supervision", part 28 of article 60 of title 24, C.R.S., a condition of
probation shall be that the court shall require the defendant to execute or subscribe a
written prior waiver of extradition stating that the defendant consents to extradition to this
state and waives all formal proceedings in the event that he or she is arrested in another
state while at liberty on such bail bond and acknowledging that he or she shall not be
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admitted to bail in any other state pending extradition to this state. If the offender is
returned to the state pursuant to the "Interstate Compact for Adult Offender Supervision",
part 28 of article 60 of title 24, C.R.S., a court may not impose the cost of the offender's
return on the offender.

(2) (a) When granting probation, the court may, as a condition of probation,
require that the defendant:

(I) Work faithfully at a suitable employment or faithfully pursue a course of study
or of vocational training that will equip the defendant for suitable employment;

(IT) Undergo available medical or psychiatric treatment and remain in a specified
institution if required for that purpose. In any case where inpatient psychiatric treatment is
indicated, the court shall proceed in accordance with article 65 of title 27, C.R.S., and
require the defendant to comply with the recommendation of the professional person in
charge of the evaluation required pursuant to section 27-65-105 or 27-65-106, C.R.S.

(ITI) Attend or reside in a facility established for the instruction, recreation, or
residence of persons on probation;

(II.5) Participate in restorative justice practices, as defined in section 18-1-901
(3) (0.5), if available in the jurisdiction, and the defendant is determined suitable by a
designated restorative justice practices facilitator. If a defendant wants to participate in
restorative justice practices, the defendant must make the request to the district attorney
or the law enforcement agency administering the program and may not make the request
to the victim. If requested by the defendant, district attorney, or law enforcement agency,
a victim-offender conference may only be conducted after the victim is consulted by the
district attorney and offered the opportunity to participate or submit a victim impact
statement. If a victim elects not to attend, a victim offender conference may be held with
a suitable victim surrogate or victim advocate, and the victim may submit a victim-impact
statement. To be eligible for restorative justice practices, the defendant shall not have
been convicted of unlawful sexual behavior as defined in section 16-22-102 (9), C.R.S., a
crime in which the underlying factual basis involves domestic violence, as defined in
section 18-6-800.3 (1), stalking as defined in section 18-3-602, or violation of a
protection order as defined in section 18-6-803.5. Any statements made during a
restorative justice conference shall be confidential and shall not be used as a basis for
charging or prosecuting the defendant unless the defendant commits a chargeable offense
during the conference. Failure to complete the requirements arising from a restorative
justice conference may be considered a violation of probation. Nothing in this
subparagraph (II1.5) shall be construed to require a victim to participate in restorative
justice practices or a restorative justice victim-offender conference.

(IV) Support the defendant's dependents and meet other family responsibilities,
including arranging and fulfilling a payment plan for current child support, child support
arrearages, and child support debt due under a court or administrative order through any
delegate child support enforcement unit that may have a child support case with the
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defendant;

(V) Pay reasonable costs of the court proceedings or costs of supervision of
probation, or both. The probation supervision fee shall be fifty dollars per month for the
length of ordered probation. Notwithstanding the amount specified in this subparagraph
(V), the court may lower the costs of supervision of probation to an amount the defendant
will be able to pay. The court shall fix the manner of performance for payment of the fee.
If the defendant receives probation services from a private provider, the court shall order
the defendant to pay the probation supervision fee directly to the provider. The fee shall
be imposed for the length of ordered probation.

(VI) Pay any fines or fees imposed by the court;

(VL5) Repay all or part of any reward paid by a crime stopper organization that
led to the defendant's arrest and conviction in accordance with article 15.7 of title 16,
CR.S;

(VII) Refrain from possessing a firearm, destructive device, or other dangerous
weapon unless granted written permission by the court or probation officer;

(VIII) Refrain from excessive use of alcohol or any unlawful use of controlled
substances, as defined in section 18-18-102 (5), or of any other dangerous or abusable
drug without a prescription;

(IX) Report to a probation officer at reasonable times as directed by the court or
the probation officer;

(X) Permit the probation officer to visit the defendant at reasonable times at the
defendant's home and elsewhere;

(XI) Remain within the jurisdiction of the court, unless granted permission to
leave by the court or the probation officer;

(XII) Answer all reasonable inquiries by the probation officer and promptly notify
the probation officer of any change in address or employment;

(XIII) Be subject to home detention as defined in section 18-1.3-106 (1.1);

(XIV) Be restrained from contact with the victim or the victim's family members
in cases in which the defendant was convicted of a crime, the underlying factual basis of
which included an act of domestic violence, as defined in section 18-6-800.3 (1);

(XIV.5) Be subject to electronic or global position monitoring;

(XV) Satisfy any other conditions reasonably related to the defendant's
rehabilitation and the purposes of probation.

(b) When granting probation, in addition to the consideration of the provisions set
forth in paragraph (a) of this subsection (2), the court shall order as a condition of
probation in cases in which the defendant was convicted of a crime, the underlying
factual basis of which included an act of domestic violence, as defined in section 18-6-
800.3 (1), that the defendant:

(I) Comply with existing court orders regarding family support;

(IT) Comply with any existing court orders concerning a proceeding to determine
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paternity, custody, the allocation of decision-making responsibility, parenting time, or
support;

(IIT) Comply with the terms of any protection order in effect against the defendant
during the probation period;

(IV) Refrain from possessing a firearm, destructive device, or other dangerous
weapon, unless granted written permission by the court or probation officer which shall
not be granted in such domestic violence cases unless:

(A) Itis required by the defendant's employment; and

(B) The court finds that the defendant's possession of the weapon does not
endanger the victim or the victim's children; and

(C) The weapon is stored away from the home and the yard surrounding the home.

(c) If the court orders counseling or treatment as a condition of probation, unless
the court makes a specific finding that treatment in another facility or with another person
is warranted, the court shall order that such treatment or counseling be at a facility or with
a person:

(I) Approved by the unit in the department of human services that administers
behavioral health programs and services, including those related to mental health and
substance abuse, established in article 80 of title 27, C.R.S., if the treatment is for alcohol
or drug abuse;

(IT) Certified or approved by the sex offender management board, established in
section 16-11.7-103, C.R.S., if the offender is a sex offender;

(III) Certified or approved by the domestic violence offender management board
created in section 16-11.8-103, C.R.S., if the offender was convicted of or the underlying
factual basis of the offense included an act of domestic violence as defined in section 18-
6-800.3; or

(IV) Licensed or certified by the division of adult parole in the department of
corrections, the department of regulatory agencies, the unit in the department of human
services that administers behavioral health programs and services, including those related
to mental health and substance abuse, the state board of nursing, or the Colorado medical
board, whichever is appropriate for the required treatment or counseling.

(d) Notwithstanding the provisions of paragraph (c) of this subsection (2), if the
court orders counseling or treatment as a condition of probation for an offender convicted
of an offense involving unlawful sexual behavior, as defined in section 16-22-102 (9),
C.R.S., the court shall order such treatment or counseling be at a facility or with a person
listed in paragraph (c) of this subsection (2), and the court may not make a specific
finding that treatment in another facility or with another person is warranted.

(e) If the defendant is convicted of an offense that subjects the defendant to
genetic testing pursuant to section 16-11-102.4, C.R.S., the court shall assess to the
defendant the cost of collecting and testing a biological substance sample from the
defendant as required in section 16-11-102.4, C.R.S.
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(2.2) If a defendant is sentenced to probation for a drug offense, the court may
include as a condition of probation a requirement that the defendant participate in drug
treatment. If the defendant's assessed treatment need is for residential treatment, the court
may make residential drug treatment a condition of probation and may place the offender
in a community corrections program that can provide the appropriate level of treatment
subject to the provision of section 18-1.3-301 (4).

(2.3) (a) When granting probation, the court may, as a condition of probation,
require any defendant who is less than eighteen years of age at the time of sentencing to
attend school or an educational program or to work toward the attainment of a high
school diploma or a GED, as that term is defined in section 22-33-102 (7), C.R.S.; except
that the court shall not require any such juvenile to attend a school from which he or she
has been expelled without the prior approval of that school's local board of education.

(b) Following specification of the terms and conditions of probation for a
defendant who is less than eighteen years of age at the time of sentencing, where the
conditions of probation include the requirement that the defendant attend school, the court
shall notify the school district in which the defendant will be enrolled of such
requirement.

(2.5) The order of priority for any payments required of a defendant pursuant to
subparagraph (IV), (V), (VI), or (VL.5) of paragraph (a) of subsection (2) of this section
shall be as follows:

(a) Payment of a current child support order;

(b) Payment of child support arrearage;

(c) Payment of child support debt order;

(d) Payment of spousal maintenance;

(e) Payment of costs for the crime victim compensation fund, pursuant to section
24-4.1-119, C.R.S.;

(f) Payment of surcharges for the victims and witnesses assistance and law
enforcement fund, pursuant to section 24-4.2-104, C.R.S.;

(g) Payment of restitution;

(h) Payment of a time payment fee;

(1) Payment of late fees;

(1.2) Payment of probation supervision fees;

(i.4) Payment of a drug offender surcharge pursuant to article 19 of this title;

(1.6) Payment of a sex offender surcharge pursuant to article 21 of this title;

(1.7) Payment of a surcharge for a crime against an at-risk person pursuant to
section 18-6.5-107;

(1.8) Payment of collection and chemical testing of a biological substance to
determine the genetic markers thereof;

(1.9) Payment of a surcharge related to the address confidentiality program
pursuant to section 24-30-2114, C.R.S.;
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(j) Payment of any other fines, fees, or surcharges; and

(k) Repayment of all or part of any reward paid by a crime stopper organization
that led to the defendant's arrest and conviction.

(3) When a defendant is granted probation, he or she shall be given a written
statement explicitly setting forth the conditions on which he or she is being released.

(4) (a) For good cause shown and after notice to the defendant, the district
attorney, and the probation officer, and after a hearing if the defendant or the district
attorney requests it, the judge may reduce or increase the term of probation or alter the
conditions or impose new conditions.

(b) (I) If an offender applies to transfer his or her probation to another state, the
offender shall pay a filing fee of one hundred dollars, unless the offender is indigent.

(IT) (A) The clerk of the court shall transmit all moneys collected pursuant to this
paragraph (b) to the state treasurer, who shall credit the same to the interstate compact
probation transfer cash fund, which fund is hereby created and referred to in this
paragraph (b) as the "fund". Beginning January 1, 2013, the moneys in the fund are
subject to annual appropriation by the general assembly to the judicial department for the
direct and indirect costs associated with returning probationers to Colorado. The state
treasurer may invest any moneys in the fund not expended for the purpose of this
paragraph (b) as provided by law. The state treasurer shall credit all interest and income
derived from the investment and deposit of moneys in the fund to the fund. Any
unexpended and unencumbered moneys remaining in the fund at the end of a fiscal year
remain in the fund and shall not be credited or transferred to the general fund or another
fund.

(B) On or after January 1, 2013, a law enforcement agency may submit to the state
court administrator a request to be reimbursed for the costs of returning a probationer
pursuant to the "Interstate Compact for Adult Offender Supervision", part 28 of article 60
of title 24, C.R.S., incurred on or after January 1, 2013. The state court administrator
shall, to the extent that funds are available, reimburse reasonable costs incurred by a law
enforcement agency for the return of the probationer.

18-1.3-205. Restitution as a condition of probation. As a condition of every
sentence to probation, the court shall order that the defendant make full restitution
pursuant to the provisions of part 6 of this article and article 18.5 of title 16, C.R.S. Such
order shall require the defendant to make restitution within a period of time specified by
the court. Such restitution shall be ordered by the court as a condition of probation.

18-1.3-206. Repayment of crime stopper reward as a condition of
probation. (1) As a condition of every sentence to probation where information received
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through a crime stopper organization led to the arrest and felony conviction of a
defendant, the court may require such defendant, as a condition of probation, to repay all
or part of any reward paid by such organization. The amount of such repayment shall not
exceed the actual reward paid by any crime stopper organization and shall be used solely
for paying rewards. The court shall fix the manner and time of repayment.

(2) In the event the defendant fails to repay the crime stopper reward in
accordance with an order of the court, the defendant shall be returned to the sentencing
court and the court, upon proof of failure to pay, may:

(a) Modify the amount of the repayment;

(b) Extend the period of probation;

(c) Order the defendant committed to jail with work release privileges; or

(d) Revoke probation and impose the sentence otherwise required by law.

(3) When, as a result of a plea bargain agreement, a defendant is ordered to repay
a reward pursuant to subsection (1) of this section, the department or agency supervising
the collection of such repayment may assess a charge of fifteen dollars to the defendant
for collection of each bad check or each bad check received as a repayment.

(4) Any order for the repayment of all or part of a crime stopper reward as a
condition of probation shall be prioritized in accordance with section 18-1.3-204 (2.5).

(5) As used in this section, unless the context otherwise requires:

(a) "Bad check" has the same meaning provided in section 16-7-404.

(b) "Crime stopper organization" has the same meaning provided in section 16-
15.7-102 (1), C.R.S.

18-1.3-207. Work and education release programs. (1) As a specific condition
of probation for a person convicted of a felony or misdemeanor, the court may require the
probationer to participate for a period not to exceed two years or the term to which he or
she might be sentenced for the offense committed, whichever is less, in a supervised work
release or education release program. Utilization of the county jail, a municipal jail, or
any other facility may be used for the probationer's full-time confinement, care, and
maintenance, except for the time he or she is released for scheduled work or education.

(1.1) Before a final ruling by the court authorizing a probationer to participate in a
supervised education release program, the court shall notify the prosecuting attorney and
the postsecondary educational institution requesting their comments on the pending
release. The notice shall include all relevant information pertaining to the probationer and
to the nature of the crime for which he or she was convicted. Both the prosecuting
attorney and the postsecondary educational institution shall reply to the court in writing
within fourteen days after receipt of the notification or within such other reasonable time
in excess of fourteen days as specified by the court. The postsecondary educational
institution's reply shall include a statement of whether or not it will accept the probationer
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as a student. Acceptance by a state postsecondary educational institution shall be pursuant
to section 23-5-106, C.R.S.

(2) All employment income of a probationer participating in a work release
program shall be received and deposited by the probation officer in the registry of the
court. The court shall order disbursement of the funds so deposited in payment of the
following items which are listed in the order of their priority:

(a) Any current child support order;

(b) Any child support arrearage;

(c) Any child support debt order;

(d) Any spousal maintenance;

(e) Costs for the crime victim compensation fund, pursuant to section 24-4.1-119,
C.R.S;

(f) Surcharges for the victims and witnesses assistance and law enforcement fund,
pursuant to section 24-4.2-104, C.R.S.;

(g) Restitution;

(h) A time payment fee;

(1) Late fees;

(j) Any other fines, fees, or surcharges;

(k) Room, board, and work supervision inside and outside the county jail or other
facility; and

(I) The probationer.

(3) Any acts by the probationer in violation of the conditions of probation under
subsection (1) of this section may be asserted as a basis for revocation of probation as
provided in sections 16-11-205 and 16-11-206, C.R.S., and any willful failure to return to
the jail or other facility may be punishable as an escape under section 18-8-208.

18-1.3-208. Intensive supervision probation programs - legislative
declaration. (1) The general assembly finds and declares that intensive supervision
probation programs are an effective and desirable alternative to sentences to
imprisonment, community corrections, or jail. It is the purpose of this section to
encourage the judicial department to establish programs for the intensive supervision of
selected probationers. It is the intent of the general assembly that such programs be
formulated so that they protect the safety and welfare of the public in the community
where the programs are operating and throughout the state of Colorado.

(2) The judicial department may establish an intensive supervision probation
program in any judicial district or combination of judicial districts in order to provide
supervision tailored to the specific characteristics that produce a risk classification
requiring intensive services for the offender and to facilitate the offender's participation in
rehabilitative programs intended to address those characteristics. When establishing such
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programs, the judicial department shall seek the counsel of the chief judge of the district
court, the office of the district attorney, the state public defender or his or her designee,
the county sheriff, the chief probation officer in the judicial district, the department of
corrections, the local community corrections board, and members of the public at-large.

(3) The judicial department shall require that offenders in the program receive the
highest level of supervision that is provided to probationers.

(4) When the court sentences any offender to probation, the probation department
shall complete an initial assessment of the offender's risk and needs, using valid
assessment tools approved by the state court administrator's office. Offenders who are
determined through assessment to be high risk and who meet the acceptance criteria may
be placed in an intensive supervision probation program by probation. Furthermore,
intensive supervision probation may be used for an offender who has been under the
supervision of probation for a period of time and a reassessment indicates the offender's
risk of reoffense has increased to high and the offender meets the acceptance criteria of
the intensive program. For purposes of this section, "offender" shall have the same
meaning as that set forth in section 17-27-102 (6), C.R.S.

(5) The judicial department shall have the power to establish and enforce
standards and criteria for the administration of intensive supervision probation programs.

(6) (a) It is the intent of the general assembly in enacting this subsection (6) to
recognize that high-risk offenders can be managed in the community with the appropriate
supervision and the use of evidence-based treatment programs and practices.

(b) The judicial department is directed to create and implement intensive
supervision probation programs based on the current evidence for reducing recidivism by
October 1, 2013. Intensive supervision probation programs must require the use of
validated assessments to determine the offender's risk of reoffending. The judicial
department shall develop acceptance criteria for placement in all intensive supervision
probation programs. The judicial department shall develop criteria for offenders to
transition from intensive supervision probation programs to regular probation, based on
assessment of risk and need and program compliance. An offender may not be placed in
or transferred out of an intensive supervision probation program without meeting
established criteria.

18-1.3-209. Substance abuse assessment required. (1) Each person convicted
of a felony committed on or after July 1, 1992, and each person convicted of a
misdemeanor or petty offense on or after July 1, 2008, who is to be considered for
probation or a deferred judgment and sentence that includes supervision by the probation
department, shall be required to submit to an assessment for the use of controlled
substances or alcohol developed pursuant to section 16-11.5-102 (1) (a), C.R.S., as part of
the presentence or probation investigation required pursuant to section 16-11-102, C.R.S.,
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or, if the investigation is waived pursuant to section 16-11-102 (4), C.R.S., and the person
is sentenced to probation or supervised by a probation officer, then as a part of intake.

(2) The court shall order each person required to submit to an assessment pursuant
to subsection (1) of this section to comply with the recommendations of the alcohol and
drug assessment. If the person is sentenced to probation, a deferred judgment and
sentence that includes supervision by the probation department, or any other sentence
except a sentence only to jail, the person shall be ordered to comply with the
recommendations as a condition or as part of the sentence imposed, at the person's own
expense, unless the person is indigent.

(3) The assessment required by subsection (1) of this section shall be at the
expense of the person assessed, unless the person is indigent.

18-1.3-210. Counseling or treatment for alcohol or drug abuse. (1) In any case
in which treatment or counseling for alcohol or drug abuse is authorized in connection
with a deferred prosecution, deferred judgment and sentence, or probation, the court may
require the defendant to obtain counseling or treatment for the condition. If the court
orders the counseling or treatment, the court shall order that the counseling or treatment
be obtained from a treatment facility or person approved by the unit in the department of
human services that administers behavioral health programs and services, including those
related to mental health and substance abuse, established in article 80 of title 27, C.R.S.,
unless the court makes a finding that counseling or treatment in another facility or with
another person is warranted. If the defendant voluntarily submits himself or herself for
such treatment or counseling, the district attorney and the court may consider his or her
willingness to correct his or her condition as a basis for granting deferred prosecution or
deferred judgment and sentence.

(2) Notwithstanding the provisions of subsection (1) of this section, in any case in
which treatment or counseling for alcohol or drug abuse is authorized and ordered by the
court in connection with a deferred prosecution, deferred judgment and sentence, or
probation for an offense involving unlawful sexual behavior, as defined in section 16-22-
102 (9), C.R.S., the court shall order that the counseling or treatment be obtained from a
treatment facility or person approved by the unit in the department of human services that
administers behavioral health programs and services, including those related to mental
health and substance abuse, established in article 80 of title 27, C.R.S.

18-1.3-211. Sentencing of felons - parole of felons - treatment and testing
based upon assessment required. (1) Each person sentenced by the court for a felony
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committed on or after July 1, 1992, shall be required, as a part of any sentence to
probation, community corrections, or incarceration with the department of corrections, to
undergo periodic testing and treatment for substance abuse that is appropriate to such
felon based upon the recommendations of the assessment made pursuant to section 18-
1.3-209, or based upon any subsequent recommendations by the department of
corrections, the judicial department, or the division of criminal justice of the department
of public safety, whichever is appropriate. Any such testing or treatment shall be at a
facility or with a person approved by the unit in the department of human services that
administers behavioral health programs and services, including those related to mental
health and substance abuse, established in article 80 of title 27, C.R.S., and at such felon's
own expense, unless such felon is indigent.

(2) Each person placed on parole by the state board of parole on or after July 1,
1992, shall be required, as a condition of such parole, to undergo periodic testing and
treatment for substance abuse that is appropriate to such parolee based upon the
recommendations of the assessment made pursuant to section 18-1.3-209 or any
assessment or subsequent reassessment made regarding such parolee during his or her
incarceration or any period of parole. Any such testing or treatment shall be at a facility or
with a person approved by the unit in the department of human services that administers
behavioral health programs and services, including those related to mental health and
substance abuse, established in article 80 of title 27, C.R.S., and at such parolee's own
expense, unless such parolee is indigent.

18-1.3-212. Drug testing of offenders by judicial department - pilot
program. The judicial department is hereby authorized and directed to develop as soon as
possible a pilot program for the drug testing of persons during presentence investigation
and on probation. Such program shall include testing of persons during presentence
investigation and may include random drug testing when an offender is assigned to
specialized treatment and rehabilitation programs.

18-1.3-213. Sentencing order - collateral relief - definitions. (1) At the time of
sentencing, upon the request of the defendant or upon the court's own motion, a court that
sentences the defendant to probation may enter an order of collateral relief for the purpose
of preserving or enhancing the defendant's employment or employment prospects and to
improve the defendant's likelthood of success on probation or in the community
corrections program.

(2) Application contents. (a) An application for an order of collateral relief must
cite the grounds for granting the relief, the type of relief sought, and the specific collateral
consequence from which the applicant is seeking relief and must include a copy of a
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recent Colorado bureau of investigation fingerprint-based criminal history records check.
The state court administrator may produce an application form that an applicant may
submit in application.

(b) The applicant shall provide a copy of the application to the district attorney
and to the regulatory or licensing body that has jurisdiction over the collateral
consequence from which the applicant is seeking relief, if any, by certified mail or
personal service within ten days after filing the application with the court.

(3) An order of collateral relief may relieve a defendant of any collateral
consequences of the conviction, whether in housing or employment barriers or any other
sanction or disqualification that the court shall specify, including but not limited to
statutory, regulatory, or other collateral consequences that the court may see fit to relieve
that will assist the defendant in successfully completing probation or a community
corrections sentence.

(4) (a) Notwithstanding any other provision of law, an order of collateral relief
cannot relieve any collateral consequences imposed by law for licensure by the
department of education or any collateral consequences imposed by law for employment
with the judicial branch, the department of corrections, division of youth corrections in
the department of human services, or any other law enforcement agency in the state of
Colorado.

(b) A court shall not issue an order of collateral relief if the defendant:

(I) Has been convicted of a felony that included an element that requires a victim
to suffer permanent disability;

(IT) Has been convicted of a crime of violence as described in section 18-1.3-406;
or

(ITI) Is required to register as a sex offender pursuant to section 16-22-103, C.R.S.

(5) Hearing. (a) The court may conduct a hearing or include a hearing on the
matter at the defendant's sentencing hearing on the application or on any matter relevant
to the granting or denying of the application and may take testimony under oath.

(b) The court may hear testimony from victims or any proponent or opponent of
the application and may hear argument from the petitioner and the district attorney.

(6) Standard for granting relief. (a) A court may issue an order of collateral
relief if the court finds that:

(I) The order of collateral relief is consistent with the applicant's rehabilitation;
and

(I) Granting the application would improve the applicant's likelihood of success
in reintegrating into society and is in the public's interest.

(b) The court that previously issued an order of collateral relief, on its own motion
or either by cause shown by the district attorney or on grounds offered by the applicant,
may at any time issue a subsequent judgment to enlarge, limit, or circumscribe the relief
previously granted.
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(c) Upon the motion of the district attorney or probation officer or upon the court's
own motion, a court may revoke an order of collateral relief upon evidence of a
subsequent criminal conviction or proof that the defendant is no longer entitled to relief.
Any bars, prohibitions, sanctions, and disqualifications thereby relieved shall be
reinstated as of the date of the written order of revocation. The court shall provide a copy
of the order of revocation to the holder and to any regulatory or licensing entity that the
defendant noticed in his or her motion for relief.

(7) If the court issues an order of collateral relief, it shall send a copy of the order
of collateral relief through the Colorado integrated criminal justice information system to
the Colorado bureau of investigation, and the Colorado bureau of investigation shall note
in the applicant's record in the Colorado crime information center that the order of
collateral relief was issued.

(8) Definitions. As used in this section, unless the context otherwise requires:

(a) "Collateral consequence" means a collateral sanction or a disqualification.

(b) "Collateral sanction" means a penalty, prohibition, bar, or disadvantage,
however denominated, imposed on an individual as a result of the individual's conviction
of an offense, which penalty, prohibition, bar, or disadvantage applies by operation of law
regardless of whether the penalty, prohibition, bar, or disadvantage is included in the
judgment or sentence. "Collateral sanction" does not include imprisonment, probation,
parole, supervised release, forfeiture, restitution, fine, assessment, costs of prosecution, or
a restraint or sanction on an individual's driving privilege.

(c) "Conviction" or "convicted" means a verdict of guilty by a judge or jury or a
plea of guilty or nolo contendere that is accepted by the court or a conviction of a crime
under the laws of any other state, the United States, or any territory subject to the
jurisdiction of the United States, which, if committed within this state, would be a felony
or misdemeanor. "Conviction" or "convicted" also includes having received a deferred
judgment and sentence; except that a person shall not be deemed to have been convicted
if the person has successfully completed a deferred sentence.

(d) "Disqualification" means a penalty, prohibition, bar, or disadvantage, however
denominated, that an administrative agency, governmental official, or court in a civil
proceeding is authorized, but not required, to impose on an individual on grounds relating
to the individual's conviction of an offense.

PART 3
COMMUNITY CORRECTIONS AND

SPECIALIZED RESTITUTION AND
COMMUNITY SERVICE PROGRAMS
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18-1.3-301.  Authority to place offenders in community corrections
programs. (1) (a) Any judge of a district court may refer any offender convicted of a
felony to a community corrections program unless such offender is required to be
sentenced pursuant to section 18-1.3-406 (1) or a sentencing provision that requires a
sentence to the department of corrections. If an offender who is sentenced pursuant to
section 18-1.3-406 (1) has such sentence modified upon the finding of unusual and
extenuating circumstances pursuant to such section, such offender may be referred to a
community corrections program if such offender is otherwise eligible for such program
and is approved for placement pursuant to section 17-27-103 (5), C.R.S., and section 17-
27-104 (3), C.R.S. For the purposes of this article, persons sentenced pursuant to the
provisions of sections 19-2-908 (1) (a) (I) and (1) (c) (I) (B) and 19-2-910 (2), C.R.S,,
shall be deemed to be offenders.

(b) In making a direct sentence to a community corrections program, the
sentencing court may impose a sentence to community corrections which includes terms,
lengths, and conditions pursuant to section 18-1.3-401. The sentencing court may also
refer any offender to a community corrections program as a condition of probation
pursuant to section 18-1.3-202. Any placement of offenders referred as a direct sentence
or as a condition of probation shall be subject to approval pursuant to section 17-27-103
(5), C.R.S., and section 17-27-104 (3), C.R.S.

(b.5) As a condition of every placement in a community corrections program, the
court shall require the offender, as a condition of placement, to execute or subscribe a
written prior waiver of extradition stating that the offender consents to extradition to this
state and waives all formal procedures incidental to extradition proceedings in the event
that the offender is arrested in another state upon an allegation that the offender has
violated the terms of his or her community corrections placement, and acknowledging
that the offender shall not be admitted to bail in any other state pending extradition to this
state.

(c) A probation officer, in making a presentence report to the court pursuant to
section 16-11-102, C.R.S., or in making a report to the court after a probation violation,
may recommend the utilization of a community corrections program in sentencing or
resentencing an offender.

(d) If an offender is rejected by a community corrections board or a community
corrections program before placement in a program, the court shall promptly resentence
the offender. If a sentence to the department of corrections was imposed upon the
offender prior to the referral of the offender to community corrections, the resentence
shall not exceed the sentence which was originally imposed upon the offender.

(e) If an offender is rejected after acceptance by a community corrections board or
a community corrections program, the court may resentence the offender without any
further hearing so long as the offender's sentence does not exceed the sentence which was
originally imposed upon the offender.
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(f) The probation department of the judicial district in which a community
corrections program is located shall have jurisdiction over all offenders sentenced directly
to a community corrections program. Such probation department shall initiate arrest
warrants, process reports or other official documents regarding offenders at the direction
of the court, coordinate with community corrections boards and community corrections
programs, review offender supervision and treatment, authorize offender transfers
between residential and nonresidential phases of placement, and carry out such other
duties as the court directs.

(g) The sentencing court may make appropriate orders for the detention, transfer,
or resentencing of any offender whose placement in a community corrections program is
terminated pursuant to section 17-27-103 (7), C.R.S., or section 17-27-104 (5), C.R.S. As
to any offender held pursuant to section 17-27-104 (6), C.R.S., in a jail operated by a unit
of local government in a county other than where the offender's original conviction
occurred, the sentencing court shall order the transfer of the offender to the jail of the
county where the original conviction occurred as soon as possible. The sentencing court is
not required to provide the offender with an evidentiary hearing pertaining to the rejection
of placement in a community corrections program prior to resentencing.

(g.5) Notwithstanding any other provision of law to the contrary, if an offender is
terminated or rejected from a community corrections program after having been
sentenced to the program for a level 4 drug felony, the court shall conduct a resentencing
hearing in order to comply with each exhaustion of remedy provision in section 18-1.3-
405.5 or shall make written findings regarding resentencing after consideration of all the
information provided to the court pursuant to section 18-1.3-104.5 (2) (c). Nothing in this
section requires that a community corrections program accept or maintain an offender
who has been terminated from a community corrections program.

(h) (I) The sentencing court shall have the authority to modify the sentence of an
offender who has been directly sentenced to a community corrections program in the
same manner as if the offender had been placed on probation.

(IT) A defendant who successfully completes the residential phase of a community
corrections sentence, has paid the costs of the residential program in full, and is being
supervised on nonresidential status at either a minimum or administrative level is eligible
for consideration for early termination of his or her community corrections sentence by
the court.

(II1)  When the defendant has met the eligibility criteria enumerated in
subparagraph (II) of this paragraph (h), the defendant's probation officer shall submit a
petition for early termination of sentence to the court and notify the district attorney and
the defendant.

(IV) If victim notification is required, the probation officer shall provide victim
notification pursuant to part 3 of article 4.1 of title 24, C.R.S.

(V) In determining whether to grant or deny the petition, the court may consider
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the following factors:

(A) The defendant's assessed risk of reoffense;

(B) Victim input, if any;

(C) The defendant's compliance with the terms and conditions of the sentence or
community corrections program;

(D) Completion of any treatment required by the court or community corrections
program; and

(E) Other factors deemed relevant by the court.

(VD) The fact that the defendant owes restitution, costs, fees, fines, or surcharges
shall not prohibit the court from granting the motion for early termination if the court
finds the motion otherwise appropriate.

(1) () An offender sentenced directly to a community corrections program by the
sentencing court pursuant to this subsection (1) shall be eligible for time credit deductions
from the offender's sentence not to exceed ten days for each month of placement upon a
demonstration to the program administrator by the offender that the offender has made
consistent progress in the following categories:

(A) Maintenance of employment, education, or training, including attendance,
promptness, performance, cooperation, care of materials, and safety;

(B) Development and maintenance of positive social and domestic relations;

(C) Compliance with rules, regulations, and requirements of residential or
nonresidential program placement;

(D) Completion and compliance with components of the individualized program
plan; and

(E) Demonstration of financial responsibility and accountability.

(IT) The administrator of each community corrections program shall develop
objective standards for measuring progress in the categories listed in subparagraph (I) of
this paragraph (i), shall apply such standards consistently to evaluations of all such
offenders, and shall develop procedures for recommending the award of time credits to
such offenders.

(ITII) The administrator of each community corrections program shall review the
performance record of each offender directly sentenced to such program. Such review
shall be conducted at intervals to be determined by each program administrator. Such
reviews shall be conducted at least once every six months, but may be conducted at more
frequent intervals as determined by the program administrator. If the program
administrator determines that the offender engaged in criminal activity during the time
period for which the time credits were granted, the program administrator may withdraw
the time credits granted during such period. Prior to the time of the offender's release, the
program administrator shall submit to the sentencing court the time credit deductions
granted, withdrawn, or restored consistent with the provisions of this paragraph (i). Such
time credit deductions shall be submitted on standardized forms prepared by the division
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of criminal justice of the department of public safety that include verification by the
program administrator that the time credit deductions are true and accurate. The
sentencing court shall certify such time credit deductions as part of the offender's
permanent record. Any time credits authorized under this paragraph (i) shall vest upon
certification of time credit deductions by the sentencing court at the time of the offender's
release from the program.

(IV) An offender shall not be credited with more than one-half the allowable time
credits for any month or portion thereof unless the offender was employed, was unable to
be employed due to a disability waiver, or was participating in training, education, or
treatment programs which precluded the ability to remain employed. This subparagraph
(IV) shall not apply to those offenders excused from such employment or training by the
program administrator or for medical reasons.

(V) No time credit deductions shall be granted to any offender for time spent in
jail, whether awaiting sentencing, placement in the program, disciplinary action, or as a
result of a subsequent arrest, unless such time spent in jail was a prearranged component
of the offender's individualized program plan and the offender has made consistent
progress in the categories listed in subparagraph (I) of this paragraph (i).

(VD) (Deleted by amendment, L. 2011, (SB 11-254), ch. 274, p. 1236, § 1,
effective June 2, 2011.)

(j) Except as otherwise provided in paragraph (k) of this subsection (1), any
offender sentenced to the department of corrections subsequent to placement in a
community corrections program is entitled to credit against the term of confinement as
described in section 17-27-104 (9), C.R.S. The court shall make a finding of the amount
of such time credits and include such finding in the mittimus that orders the offender to
be placed in the custody of the department of corrections. The department of corrections
shall apply credits for residential and nonresidential time completed in a community
corrections program in the same manner as credits for time served in a department of
corrections facility.

(k) Any offender who escapes from a residential community corrections program
or who absconds from a nonresidential community corrections program shall forfeit any
time credit deductions earned pursuant to paragraph (i) of this subsection (1) and shall not
be credited with any time on escape or absconder status. Within thirty-five days after an
offender's escape or abscondment, the program administrator shall submit to the
sentencing court a statement on the form described in subparagraph (III) of paragraph (i)
of this subsection (1) of the time credit deductions that would have been earned by the
offender.

(2) (a) Initial referral. The executive director of the department of corrections
may transfer any offender who is eligible pursuant to this subsection (2) to a community
corrections program if such offender is accepted for placement by a community
corrections board pursuant to section 17-27-103, C.R.S., and a community corrections
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program pursuant to section 17-27-104, C.R.S.

(b) Unless the offender has an active felony warrant or detainer or has refused
community placement, the executive director of the department of corrections shall refer
an offender who has displayed acceptable institutional behavior for placement in a
community corrections program according to the following timeline:

(I) No more than twenty-eight months prior to the offender's parole eligibility date
for any offender who successfully completes a regimented inmate discipline program
pursuant to article 27.7 of title 17, C.R.S.;

(IT) No more than sixteen months prior to the offender's parole eligibility date for
any offender who is not serving a sentence for an offense referred to in section 18-1.3-
406; and

(ITI) No more than one hundred eighty days prior to the parole eligibility date for
any other offender not described in subparagraph (I) or (II) of this paragraph (b).

(c) Prior to placement of an offender in any community corrections program, the
executive director of the department of corrections shall give the first right to refuse
placement of such offender to the community corrections board and community
corrections programs in the community where the offender intends to reside after release
from custody of the department of corrections or parole by the state board of parole.

(d) As to any offender held in a county jail pursuant to section 17-27-104 (6),
C.R.S., the executive director of the department of corrections shall order transfer of such
offender to a facility of the department of corrections as soon as possible.

() Subsequent referrals. For an offender who is serving a sentence for a class 1
or 2 felony that constitutes a crime of violence under section 18-1.3-406, excluding
escape, and whose parole hearing has been deferred for at least thirty-six months, the
executive director of the department of corrections shall not refer the offender for
placement in community corrections earlier than six months prior to the date of the
offender's second or any subsequent parole hearing.

(3) The state board of parole may refer any parolee for placement in a community
corrections program. Such placement, if approved by the community corrections board
pursuant to section 17-27-103, C.R.S., and the community corrections program pursuant
to section 17-27-104, C.R.S., may be made a condition of release on parole or as a
modification of the conditions of an offender's parole after release or upon temporary
revocation of parole pursuant to section 17-2-103 (11), C.R.S.

(4) (a) District courts, county courts, and other local criminal justice officials may
enter into agreements with community corrections programs which include the use of
such programs to supervise offenders awaiting trial for felony or misdemeanor offenses,
offenders convicted of misdemeanors, or offenders under deferred judgments. Such
agreements are subject to review and approval by the community corrections board of the
jurisdiction in which any community corrections program making such agreement is
located. Any such use of a community corrections program may be supported with
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funding from local governments, public or private grants, offender fees, and other sources
other than the state general fund.

(b) A district court, county court, and any other criminal justice official may enter
into agreements with community corrections programs that provide residential treatment,
for the placement and supervision of drug offenders as a term and condition of probation
when assessed treatment need levels indicate that residential treatment is necessary and
appropriate. The agreement is subject to review and approval by the community
corrections board in the jurisdiction where a community corrections program is located. A
community corrections program used pursuant to this paragraph (b) may receive funds
from the correctional treatment cash fund, as well as local funding, public or private
grants, or offender fees.

18-1.3-302. Legislative declaration - offenders who may be sentenced to the
specialized restitution and community service program. (1) The general assembly
hereby finds that:

(a) The taxpayer costs to incarcerate nonviolent offenders, most of whom have
committed property-related offenses, usually outbalances the need to incarcerate such
persons to protect the public's safety and that imprisonment generally renders offenders
less able to compensate their victims. Therefore, the general assembly declares that the
purpose for enacting this article regarding specialized restitution and community service
programs is to increase the cost-efficiency and the effectiveness of Colorado corrections.
This article authorizes the establishment of an intermediate sanction whereby nonviolent
offenders, at less taxpayer cost than imprisonment, would be required to work under strict
supervision in a highly structured program in order to compensate their victims and
society for the damage they have caused; and

(b) Using incarceration as a routine punishment for nonviolent offenders, either
upon sentencing or upon the revocation of parole or probation, punishes Colorado's
taxpayers. The general assembly finds that limiting the pool of offenders eligible for the
specialized restitution and community service program to first-time offenders
unreasonably restricts entrance into the program and that the level of supervision
mandated for repeat offenders by this article is adequate to ensure public safety from such
offenders. The general assembly further finds that the vast majority of repeat offenders do
not possess the requisite skills to obtain legitimate employment and that the specialized
restitution and community service program will train such repeat offenders for legitimate
employment. Therefore, it is in the best interests of the people of the state of Colorado to
allow nonviolent repeat offenders and offenders with technical violations of parole or
probation into such program.

(2) Any offender shall be eligible to be placed in a specialized restitution and
community service program if:
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(a) The offender is not eligible for probation pursuant to section 18-1.3-201, and
has been convicted of an offense other than a crime of violence, as described in section
18-1.3-406 (2) (a), or any felony offense committed against a child set forth in articles 3,
6, and 7 of this title, or an offense that requires incarceration or imprisonment in the
department of corrections or community corrections, or any sexual offense as defined in
section 18-1.3-1003; and

(b) () A determination is made by the court that the offender would be
incarcerated, either pursuant to section 18-1.3-104 (1) (b) or pursuant to a probation
revocation, if such offender is not placed in the specialized restitution and community
service program; or

(I) A determination is made by the parole board that the offender would be
incarcerated pursuant to a parole violation.

(3) Prior to sentencing an eligible offender to a specialized restitution and
community service program pursuant to this section, the court shall make the
determinations required in subsection (2) of this section and such offender must have
been accepted by both of the following:

(a) The provider of the specialized restitution and community service program in
which it is proposed that the offender be placed; and

(b) The community corrections board, as defined in section 17-27-102 (2), C.R.S.,
of the community in which the program is located.

(4) If an eligible offender is accepted by a provider pursuant to subsection (3) of
this section, the court may sentence an offender to pay restitution or perform community
service, or both, in an amount commensurate with the seriousness of the crime and to the
custody of any specialized restitution and community service program adopted pursuant
to this section or article 27.9 of title 17, C.R.S. Notwithstanding any other provision of
law to the contrary, a minimum of full restitution may be imposed in an amount that
exceeds any actual losses or damages suffered by a victim of the crime. An offender shall
be supervised in accordance with and subject to the provisions of article 27 of title 17,
C.R.S.

(5) The parole board may place parole violators who meet the eligibility criteria of
subsection (2) of this section and who have been accepted pursuant to paragraphs (a) and
(b) of subsection (3) of this section in specialized restitution and community service
programs. Such parole violators shall be supervised in accordance with and subject to the
provisions of article 27 of title 17, C.R.S.

18-1.3-303. Sentencing order - collateral relief - definitions. (1) At the time of
sentencing, upon the request of the defendant or upon the court's own motion, a court may
enter an order of collateral relief if the court sentences the defendant to a community
corrections program for the purpose of preserving or enhancing the defendant's
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employment or employment prospects and to improve the defendant's likelihood of
success on probation or in the community corrections program.

(2) Application contents. (a) An application for an order of collateral relief must
cite the grounds for granting the relief, the type of relief sought, and the specific collateral
consequence from which the applicant is seeking relief and must include a copy of a
recent Colorado bureau of investigation fingerprint-based criminal history records check.
The state court administrator may produce an application form that an applicant may
submit in application.

(b) The applicant shall provide a copy of the application to the district attorney
and to the regulatory or licensing body that has jurisdiction over the collateral
consequence from which the applicant is seeking relief, if any, by certified mail or
personal service within ten days after filing the application with the court.

(3) An order of collateral relief may relieve a defendant of any collateral
consequences of the conviction, whether in housing or employment barriers or any other
sanction or disqualification that the court shall specify, including but not limited to
statutory, regulatory, or other collateral consequences that the court may see fit to relieve
that will assist the defendant in successfully completing probation or a community
corrections sentence.

(4) (a) Notwithstanding any other provision of law, an order of collateral relief
cannot relieve any collateral consequences imposed by law for licensure by the
department of education or any collateral consequences imposed by law for employment
with the judicial branch, the department of corrections, division of youth corrections in
the department of human services, or any other law enforcement agency in the state of
Colorado.

(b) A court shall not issue an order of collateral relief if the defendant:

(I) Has been convicted of a felony that included an element that requires a victim
to suffer permanent disability;

(IT) Has been convicted of a crime of violence as described in section 18-1.3-406;
or

(ITI) Is required to register as a sex offender pursuant to section 16-22-103, C.R.S.

(5) Hearing. (a) The court may conduct a hearing or include a hearing on the
matter at the defendant's sentencing hearing on the application or on any matter relevant
to the granting or denying of the application and may take testimony under oath.

(b) The court may hear testimony from victims or any proponent or opponent of
the application and may hear argument from the petitioner and the district attorney.

(6) Standard for granting relief. (a) A court may issue an order of collateral
relief if the court finds that:

() The order of collateral relief is consistent with the applicant's rehabilitation;
and

(IT) Granting the application would improve the applicant's likelihood of success
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in reintegrating into society and is in the public's interest.

(b) The court that previously issued an order of collateral relief, on its own motion
or either by cause shown by the district attorney or on grounds offered by the applicant,
may at any time issue a subsequent judgment to enlarge, limit, or circumscribe the relief
previously granted.

(c) Upon the motion of the district attorney or probation officer or upon the court's
own motion, a court may revoke an order of collateral relief upon evidence of a
subsequent criminal conviction or proof that the defendant is no longer entitled to relief.
Any bars, prohibitions, sanctions, and disqualifications thereby relieved shall be
reinstated as of the date of the written order of revocation. The court shall provide a copy
of the order of revocation to the holder and to any regulatory or licensing entity that the
defendant noticed in his or her motion for relief.

(7) If the court issues an order of collateral relief, it shall send a copy of the order
of collateral relief through the Colorado integrated criminal justice information system to
the Colorado bureau of investigation, and the Colorado bureau of investigation shall note
in the applicant's record in the Colorado crime information center that the order of
collateral relief was issued.

(8) Definitions. As used in this section, unless the context otherwise requires:

(a) "Collateral consequence" means a collateral sanction or a disqualification.

(b) "Collateral sanction" means a penalty, prohibition, bar, or disadvantage,
however denominated, imposed on an individual as a result of the individual's conviction
of an offense, which penalty, prohibition, bar, or disadvantage applies by operation of law
regardless of whether the penalty, prohibition, bar, or disadvantage is included in the
judgment or sentence. "Collateral sanction" does not include imprisonment, probation,
parole, supervised release, forfeiture, restitution, fine, assessment, costs of prosecution, or
a restraint or sanction on an individual's driving privilege.

(c) "Conviction" or "convicted" means a verdict of guilty by a judge or jury or a
plea of guilty or nolo contendere that is accepted by the court or a conviction of a crime
under the laws of any other state, the United States, or any territory subject to the
jurisdiction of the United States, which, if committed within this state, would be a felony
or misdemeanor. "Conviction" or "convicted" also includes having received a deferred
judgment and sentence; except that a person shall not be deemed to have been convicted
if the person has successfully completed a deferred sentence.

(d) "Disqualification" means a penalty, prohibition, bar, or disadvantage, however
denominated, that an administrative agency, governmental official, or court in a civil
proceeding is authorized, but not required, to impose on an individual on grounds relating
to the individual's conviction of an offense.

PART 4
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SENTENCES TO IMPRISONMENT

18-1.3-401. Felonies classified - presumptive penalties. (1) (a) (I) As to any
person sentenced for a felony committed after July 1, 1979, and before July 1, 1984,
felonies are divided into five classes which are distinguished from one another by the
following presumptive ranges of penalties which are authorized upon conviction:

Class Presumptive Range

1 Life imprisonment or death

2 Eight to twelve years plus one year of parole
3 Four to eight years plus one year of parole

4 Two to four years plus one year of parole

5 One to two years plus one year of parole

(IT) As to any person sentenced for a felony committed on or after July 1, 1984,
and before July 1, 1985, felonies are divided into five classes which are distinguished
from one another by the following presumptive ranges of penalties which are authorized
upon conviction:

Class Presumptive Range

1 Life imprisonment or death
2 Eight to twelve years

3 Four to eight years

4 Two to four years

5 One to two years

(IIT) (A) As to any person sentenced for a felony committed on or after July 1,
1985, except as otherwise provided in sub-subparagraph (E) of this subparagraph (III), in
addition to, or in lieu of, any sentence to imprisonment, probation, community
corrections, or work release, a fine within the following presumptive ranges may be
imposed for the specified classes of felonies:

Class Minimum Sentence Maximum Sentence

1 No fine No fine

2 Five thousand dollars One million dollars

3 Three thousand dollars Seven hundred fifty thousand
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dollars

4 Two thousand dollars Five hundred thousand dollars
5 One thousand dollars One hundred thousand dollars
6 One thousand dollars One hundred thousand dollars

(A.5) Notwithstanding any provision of law to the contrary, any person who
attempts to commit, conspires to commit, or commits against an elderly person any felony
set forth in part 4 of article 4 of this title, part 1, 2, 3, or 5 of article 5 of this title, article
5.5 of this title, or section 11-51-603, C.R.S., shall be required to pay a mandatory and
substantial fine within the limits permitted by law. However, all moneys collected from
the offender shall be applied in the following order: Costs for crime victim compensation
fund pursuant to section 24-4.1-119, C.R.S.; surcharges for victims and witnesses
assistance and law enforcement fund pursuant to section 24-4.2-104, C.R.S.; restitution;
time payment fee; late fees; and any other fines, fees, or surcharges. For purposes of this
sub-subparagraph (A.5), an "elderly person" or "elderly victim" means a person sixty
years of age or older.

(B) Failure to pay a fine imposed pursuant to this subparagraph (III) is grounds for
revocation of probation or revocation of a sentence to community corrections, assuming
the defendant's ability to pay. If such a revocation occurs, the court may impose the
maximum sentence allowable in the given sentencing ranges.

(C) Each judicial district shall have at least one clerk who shall collect and
administer the fines imposed under this subparagraph (III) and under section 18-1.3-501
in accordance with the provisions of sub-subparagraph (D) of this subparagraph (III).

(D) Al fines collected pursuant to this subparagraph (III) shall be deposited in the
fines collection cash fund, which fund is hereby created. The general assembly shall make
annual appropriations out of such fund for administrative and personnel costs incurred in
the collection and administration of said fines. All unexpended balances shall revert to the
general fund at the end of each fiscal year.

(E) Notwithstanding the provisions of sub-subparagraph (A) of this subparagraph
(II), a person who has been twice convicted of a felony under the laws of this state, any
other state, or the United States prior to the conviction for which he or she is being
sentenced shall not be eligible to receive a fine in lieu of any sentence to imprisonment,
community corrections, or work release but shall be sentenced to at least the minimum
sentence specified in subparagraph (V) of this paragraph (a) and may receive a fine in
addition to said sentence.

(IV) As to any person sentenced for a felony committed on or after July 1, 1985,
but prior to July 1, 1993, felonies are divided into six classes which are distinguished
from one another by the following presumptive ranges of penalties which are authorized
upon conviction:
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Class Minimum Sentence Maximum Sentence

1 Life imprisonment Death

2 Eight years imprisonment Twenty-four years imprisonment
3 Four years imprisonment Sixteen years imprisonment

4 Two years imprisonment Eight years imprisonment

5 One year imprisonment Four years imprisonment

6 One year imprisonment Two years imprisonment

(V) (A) As to any person sentenced for a felony committed on or after July 1,
1993, felonies are divided into six classes which are distinguished from one another by
the following presumptive ranges of penalties which are authorized upon conviction:

Class Minimum Maximum Mandatory Period
Sentence Sentence of Parole

1 Life imprisonment Death None

2 Eight years imprisonment Twenty-four years imprisonment Five years

3 Four years imprisonment Twelve years imprisonment Five years

4 Two years imprisonment  Six years imprisonment Three years

5 One year imprisonment  Three years imprisonment Two years

6 One year imprisonment  Eighteen months imprisonment  One year

(B) Any person who is paroled pursuant to section 17-22.5-403, C.R.S., or any
person who is not paroled and is discharged pursuant to law, shall be subject to the
mandatory period of parole established pursuant to sub-subparagraph (A) of this
subparagraph (V). Such mandatory period of parole may not be waived by the offender or
waived or suspended by the court and shall be subject to the provisions of section 17-
22.5-403 (8), C.R.S., which permits the state board of parole to discharge the offender at
any time during the term of parole upon a determination that the offender has been
sufficiently rehabilitated and reintegrated into society and can no longer benefit from
parole supervision.

(C) Notwithstanding sub-subparagraph (A) of this subparagraph (V), the
mandatory period of parole for a person convicted of a felony offense committed prior to
July 1, 1996, pursuant to part 4 of article 3 of this title, or part 3 of article 6 of this title,
shall be five years. Notwithstanding sub-subparagraph (A) of this subparagraph (V), and
except as otherwise provided in sub-subparagraph (C.5) of this subparagraph (V), the
period of parole for a person convicted of a felony offense committed on or after July 1,
1996, but prior to July 1, 2002, pursuant to part 4 of article 3 of this title, or part 3 of
article 6 of this title, shall be set by the state board of parole pursuant to section 17-2-201
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(5) (a.5), C.R.S., but in no event shall the term of parole exceed the maximum sentence
imposed upon the inmate by the court.

(C.3) (Deleted by amendment, L. 2002, p. 124, § 1, effective March 26, 2002.)

(C.5) Notwithstanding the provisions of sub-subparagraph (A) of this
subparagraph (V), any person sentenced for a sex offense, as defined in section 18-1.3-
1003 (5), committed on or after November 1, 1998, shall be sentenced pursuant to the
provisions of part 10 of this article.

(C.7) Any person sentenced for a felony committed on or after July 1, 2002,
involving unlawful sexual behavior, as defined in section 16-22-102 (9), C.R.S., or for a
felony, committed on or after July 1, 2002, the underlying factual basis of which involved
unlawful sexual behavior, and who is not subject to the provisions of part 10 of this
article, shall be subject to the mandatory period of parole specified in sub-subparagraph
(A) of this subparagraph (V).

(D) The mandatory period of parole imposed pursuant to sub-subparagraph (A) of
this subparagraph (V) shall commence immediately upon the discharge of an offender
from imprisonment in the custody of the department of corrections. If the offender has
been granted release to parole supervision by the state board of parole, the offender shall
be deemed to have discharged the offender's sentence to imprisonment provided for in
sub-subparagraph (A) of this subparagraph (V) in the same manner as if such sentence
were discharged pursuant to law; except that the sentence to imprisonment for any person
sentenced as a sex offender pursuant to part 10 of this article shall not be deemed
discharged on release of said person on parole. When an offender is released by the state
board of parole or released because the offender's sentence was discharged pursuant to
law, the mandatory period of parole shall be served by such offender. An offender
sentenced for nonviolent felony offenses, as defined in section 17-22.5-405 (5), C.R.S.,
may receive earned time pursuant to section 17-22.5-405, C.R.S., while serving a
mandatory parole period in accordance with this section, but not while such offender is
reincarcerated after a revocation of the mandatory period of parole. An offender who is
sentenced for a felony committed on or after July 1, 1993, and paroled on or after January
1, 2009, shall be eligible to receive any earned time while on parole or after reparole
following a parole revocation. The offender shall not be eligible for earned time while the
offender is reincarcerated after revocation of the mandatory period of parole pursuant to
this subparagraph (V).

(E) If an offender is sentenced consecutively for the commission of two or more
felony offenses pursuant to sub-subparagraph (A) of this subparagraph (V), the
mandatory period of parole for such offender shall be the mandatory period of parole
established for the highest class felony of which such offender has been convicted.

(VD) Any person sentenced for a class 2, 3, 4, or 5 felony, or a class 6 felony that
is the offender's second or subsequent felony offense, committed on or after July 1, 1998,
regardless of the length of the person's sentence to incarceration and the mandatory period
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of parole, shall not be deemed to have fully discharged his or her sentence until said
person has either completed or been discharged by the state board of parole from the
mandatory period of parole imposed pursuant to subparagraph (V) of this paragraph (a).

(b) (I) Except as provided in subsection (6) and subsection (8) of this section and
in section 18-1.3-804, a person who has been convicted of a class 2, class 3, class 4, class
5, or class 6 felony shall be punished by the imposition of a definite sentence which is
within the presumptive ranges set forth in paragraph (a) of this subsection (1). In
imposing the sentence within the presumptive range, the court shall consider the nature
and elements of the offense, the character and record of the offender, and all aggravating
or mitigating circumstances surrounding the offense and the offender. The prediction of
the potential for future criminality by a particular defendant, unless based on prior
criminal conduct, shall not be considered in determining the length of sentence to be
imposed.

(IT) As to any person sentenced for a felony committed on or after July 1, 1985, a
person may be sentenced to imprisonment as described in subparagraph (I) of this
paragraph (b) or to pay a fine that is within the presumptive ranges set forth in
subparagraph (III) of paragraph (a) of this subsection (1) or to both such fine and
imprisonment; except that any person who has been twice convicted of a felony under the
laws of this state, any other state, or the United States prior to the conviction for which he
or she is being sentenced shall not be eligible to receive a fine in lieu of any sentence to
imprisonment as described in subparagraph (I) of this paragraph (b) but shall be
sentenced to at least the minimum sentence specified in subparagraph (V) of paragraph
(a) of this subsection (1) and may receive a fine in addition to said sentence.

(IL.5) Notwithstanding anything in this section to the contrary, any person
sentenced for a sex offense, as defined in section 18-1.3-1003 (5), committed on or after
November 1, 1998, may be sentenced to pay a fine in addition to, but not instead of, a
sentence for imprisonment or probation pursuant to section 18-1.3-1004.

(ITI) Notwithstanding anything in this section to the contrary, as to any person
sentenced for a crime of violence, as defined in section 18-1.3-406, committed on or after
July 1, 1985, a person may be sentenced to pay a fine in addition to, but not instead of, a
sentence for imprisonment.

(IV) If a person is convicted of assault in the first degree pursuant to section 18-3-
202 or assault in the second degree pursuant to section 18-3-203 and the victim is a peace
officer or firefighter engaged in the performance of his or her duties, as defined in section
18-1.3-501 (1.5) (b), notwithstanding the provisions of subparagraph (III) of paragraph
(a) of this subsection (1) and subparagraph (II) of this paragraph (b), the court shall
sentence the person to the department of corrections. In addition to a term of
imprisonment, the court may impose a fine on such person pursuant to subparagraph (III)
of paragraph (a) of this subsection (1).

(c) Except as otherwise provided by statute, felonies are punishable by
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imprisonment in any correctional facility under the supervision of the executive director
of the department of corrections. Nothing in this section shall limit the authority granted
in part 8 of this article to increase sentences for habitual criminals. Nothing in this section
shall limit the authority granted in parts 9 and 10 of this article to sentence sex offenders
to the department of corrections or to sentence sex offenders to probation for an
indeterminate term. Nothing in this section shall limit the authority granted in section 18-
1.3-804 for increased sentences for habitual burglary offenders.

(2) (a) A corporation which has been found guilty of a class 2 or class 3 felony
shall be subject to imposition of a fine of not less than five thousand dollars nor more
than fifty thousand dollars. A corporation which has been found guilty of a class 4, class
5, or class 6 felony shall be subject to imposition of a fine of not less than one thousand
dollars nor more than thirty thousand dollars.

(b) A corporation which has been found guilty of a class 2, class 3, class 4, class
5, or class 6 felony, for an act committed on or after July 1, 1985, shall be subject to
imposition of a fine which is within the presumptive ranges set forth in subparagraph (III)
of paragraph (a) of subsection (1) of this section.

(3) Every person convicted of a felony, whether defined as such within or outside
this code, shall be disqualified from holding any office of honor, trust, or profit under the
laws of this state or from practicing as an attorney in any of the courts of this state during
the actual time of confinement or commitment to imprisonment or release from actual
confinement on conditions of probation. Upon his or her discharge after completion of
service of his or her sentence or after service under probation, the right to hold any office
of honor, trust, or profit shall be restored, except as provided in section 4 of article XII of
the state constitution.

(4) (a) A person who has been convicted of a class 1 felony shall be punished by
life imprisonment in the department of corrections unless a proceeding held to determine
sentence according to the procedure set forth in section 18-1.3-1201, 18-1.3-1302, or 18-
1.4-102, results in a verdict that requires imposition of the death penalty, in which event
such person shall be sentenced to death. As to any person sentenced for a class 1 felony,
for an act committed on or after July 1, 1985, and before July 1, 1990, life imprisonment
shall mean imprisonment without the possibility of parole for forty calendar years. As to
any person sentenced for a class 1 felony, for an act committed on or after July 1, 1990,
life imprisonment shall mean imprisonment without the possibility of parole.

(b) (I) Notwithstanding the provisions of sub-subparagraph (A) of subparagraph
(V) of paragraph (a) of subsection (1) of this section and notwithstanding the provisions
of paragraph (a) of this subsection (4), as to a person who is convicted as an adult of a
class 1 felony following direct filing of an information or indictment in the district court
pursuant to section 19-2-517, C.R.S., or transfer of proceedings to the district court
pursuant to section 19-2-518, C.R.S., the district court judge shall sentence the person to a
term of life imprisonment with the possibility of parole after serving a period of forty
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calendar years. Regardless of whether the state board of parole releases the person on
parole, the person shall remain in the legal custody of the department of corrections for
the remainder of the person's life and shall not be discharged.

(IT) The provisions of this paragraph (b) shall apply to persons sentenced for
offenses committed on or after July 1, 2006.

(5) In the event the death penalty as provided for in this section is held to be
unconstitutional by the Colorado supreme court or the United States supreme court, a
person convicted of a crime punishable by death under the laws of this state shall be
punished by life imprisonment. In such circumstance, the court which previously
sentenced a person to death shall cause such person to be brought before the court, and
the court shall sentence such person to life imprisonment.

(6) In imposing a sentence to incarceration, the court shall impose a definite
sentence which is within the presumptive ranges set forth in subsection (1) of this section
unless it concludes that extraordinary mitigating or aggravating circumstances are present,
are based on evidence in the record of the sentencing hearing and the presentence report,
and support a different sentence which better serves the purposes of this code with respect
to sentencing, as set forth in section 18-1-102.5. If the court finds such extraordinary
mitigating or aggravating circumstances, it may impose a sentence which is lesser or
greater than the presumptive range; except that in no case shall the term of sentence be
greater than twice the maximum nor less than one-half the minimum term authorized in
the presumptive range for the punishment of the offense.

(7) In all cases, except as provided in subsection (8) of this section, in which a
sentence which is not within the presumptive range is imposed, the court shall make
specific findings on the record of the case, detailing the specific extraordinary
circumstances which constitute the reasons for varying from the presumptive sentence.

(8) (a) The presence of any one or more of the following extraordinary
aggravating circumstances shall require the court, if it sentences the defendant to
incarceration, to sentence the defendant to a term of at least the midpoint in the
presumptive range but not more than twice the maximum term authorized in the
presumptive range for the punishment of a felony:

(I) The defendant is convicted of a crime of violence under section 18-1.3-406;

(IT) The defendant was on parole for another felony at the time of commission of
the felony;

(IIT) The defendant was on probation or was on bond while awaiting sentencing
following revocation of probation for another felony at the time of the commission of the
felony;

(IV) The defendant was under confinement, in prison, or in any correctional
institution as a convicted felon, or an escapee from any correctional institution for another
felony at the time of the commission of a felony;

(V) At the time of the commission of the felony, the defendant was on appeal
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bond following his or her conviction for a previous felony;

(VD) At the time of the commission of a felony, the defendant was on probation
for or on bond while awaiting sentencing following revocation of probation for a
delinquent act that would have constituted a felony if committed by an adult.

(b) In any case in which one or more of the extraordinary aggravating
circumstances provided for in paragraph (a) of this subsection (8) exist, the provisions of
subsection (7) of this section shall not apply.

(c) Nothing in this subsection (8) shall preclude the court from considering
aggravating circumstances other than those stated in paragraph (a) of this subsection (8)
as the basis for sentencing the defendant to a term greater than the presumptive range for
the felony.

(d) (I) If the defendant is convicted of the class 2 or the class 3 felony of child
abuse under section 18-6-401 (7) (a) (I) or (7) (a) (III), the court shall be required to
sentence the defendant to the department of corrections for a term of at least the midpoint
in the presumptive range but not more than twice the maximum term authorized in the
presumptive range for the punishment of that class felony.

(IT) In no case shall any defendant sentenced pursuant to subparagraph (I) of this
paragraph (d) be eligible for suspension of sentence or for probation or deferred
prosecution.

(e) (I) If the defendant is convicted of the class 2 felony of sexual assault in the
first degree under section 18-3-402 (3), commission of which offense occurs prior to
November 1, 1998, the court shall be required to sentence the defendant to a term of at
least the midpoint in the presumptive range but not more than twice the maximum term
authorized in the presumptive range for the punishment of that class of felony.

(IT) In no case shall any defendant sentenced pursuant to subparagraph (I) of this
paragraph (e) be eligible for suspension of sentence or probation.

(III) As a condition of parole under section 17-2-201 (5) (e), C.R.S., a defendant
sentenced pursuant to this paragraph (e) shall be required to participate in a program of
mental health counseling or receive appropriate treatment to the extent that the state board
of parole deems appropriate to effectuate the successful reintegration of the defendant
into the community while recognizing the need for public safety.

(e.5) If the defendant is convicted of the class 2 felony of sexual assault under
section 18-3-402 (5) or the class 2 felony of sexual assault in the first degree under
section 18-3-402 (3) as it existed prior to July 1, 2000, commission of which offense
occurs on or after November 1, 1998, the court shall be required to sentence the defendant
to the department of corrections for an indeterminate sentence of at least the midpoint in
the presumptive range for the punishment of that class of felony up to the defendant's
natural life.

(f) The court may consider aggravating circumstances such as serious bodily
injury caused to the victim or the use of a weapon in the commission of a crime,
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notwithstanding the fact that such factors constitute elements of the offense.

(g) If the defendant is convicted of class 4 or class 3 felony vehicular homicide
under section 18-3-106 (1) (a) or (1) (b), and while committing vehicular homicide the
defendant was in immediate flight from the commission of another felony, the court shall
be required to sentence the defendant to the department of corrections for a term of at
least the midpoint in the presumptive range but not more than twice the maximum term
authorized in the presumptive range for the punishment of the class of felony vehicular
homicide of which the defendant is convicted.

(9) The presence of any one or more of the following sentence-enhancing
circumstances shall require the court, if it sentences the defendant to incarceration, to
sentence the defendant to a term of at least the minimum in the presumptive range but not
more than twice the maximum term authorized in the presumptive range for the
punishment of a felony:

(a) At the time of the commission of the felony, the defendant was charged with
or was on bond for a felony in a previous case and the defendant was convicted of any
felony in the previous case;

(a.5) At the time of the commission of the felony, the defendant was charged with
or was on bond for a delinquent act that would have constituted a felony if committed by
an adult;

(b) At the time of the commission of the felony, the defendant was on bond for
having pled guilty to a lesser offense when the original offense charged was a felony;

(c) The defendant was under a deferred judgment and sentence for another felony
at the time of the commission of the felony;

(c.5) At the time of the commission of the felony, the defendant was on bond in a
juvenile prosecution under title 19, C.R.S., for having pled guilty to a lesser delinquent
act when the original delinquent act charged would have constituted a felony if committed
by an adult;

(c.7) At the time of the commission of the felony, the defendant was under a
deferred judgment and sentence for a delinquent act that would have constituted a felony
if committed by an adult;

(d) At the time of the commission of the felony, the defendant was on parole for
having been adjudicated a delinquent child for an offense which would constitute a felony
if committed by an adult.

(10) (a) The general assembly hereby finds that certain crimes which are listed in
paragraph (b) of this subsection (10) present an extraordinary risk of harm to society and
therefore, in the interest of public safety, for such crimes which constitute class 3
felonies, the maximum sentence in the presumptive range shall be increased by four
years; for such crimes which constitute class 4 felonies, the maximum sentence in the
presumptive range shall be increased by two years; for such crimes which constitute class
5 felonies, the maximum sentence in the presumptive range shall be increased by one
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year; for such crimes which constitute class 6 felonies, the maximum sentence in the
presumptive range shall be increased by six months.

(b) Crimes that present an extraordinary risk of harm to society shall include the
following:

(D) to (VIII) Repealed.

(IX) Aggravated robbery, as defined in section 18-4-302;

(X) Child abuse, as defined in section 18-6-401;

(XI) Unlawful distribution, manufacturing, dispensing, sale, or possession of a
controlled substance with the intent to sell, distribute, manufacture, or dispense, as
defined in section 18-18-405;

(XIT) Any crime of violence, as defined in section 18-1.3-406;

(XIII) Stalking, as described in section 18-9-111 (4), as it existed prior August 11,
2010, or section 18-3-602;

(XIV) Sale or distribution of materials to manufacture controlled substances, as
described in section 18-18-412.7; and

(XV) Felony invasion of privacy for sexual gratification, as described in section
18-3-405.6.

(c) Repealed.

(11) When it shall appear to the satisfaction of the court that the ends of justice
and the best interest of the public, as well as the defendant, will be best served thereby,
the court shall have the power to suspend the imposition or execution of sentence for such
period and upon such terms and conditions as it may deem best; except that in no instance
shall the court have the power to suspend a sentence to a term of incarceration when the
defendant is sentenced pursuant to a sentencing provision that requires incarceration or
imprisonment in the department of corrections, community corrections, or jail. In no
instance shall a sentence be suspended if the defendant is ineligible for probation pursuant
to section 18-1.3-201, except upon an express waiver being made by the sentencing court
regarding a particular defendant upon recommendation of the district attorney and
approval of such recommendation by an order of the sentencing court pursuant to section
18-1.3-201 (4).

(12) Every sentence entered under this section shall include consideration of
restitution as required by part 6 of this article and by article 18.5 of title 16, C.R.S.

(13) (a) The court, if it sentences a defendant who is convicted of any one or more
of the offenses specified in paragraph (b) of this subsection (13) to incarceration, shall
sentence the defendant to a term of at least the midpoint, but not more than twice the
maximum, of the presumptive range authorized for the punishment of the offense of
which the defendant is convicted if the court makes the following findings on the record:

() The victim of the offense was pregnant at the time of commission of the
offense; and

(IT) The defendant knew or reasonably should have known that the victim of the
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offense was pregnant.

(ITI) (Deleted by amendment, L. 2003, p. 2163, § 3, effective July 1, 2003.)

(b) The provisions of this subsection (13) shall apply to the following offenses:

(I) Murder in the second degree, as described in section 18-3-103;

(IT) Manslaughter, as described in section 18-3-104;

(IIT) Criminally negligent homicide, as described in section 18-3-105;

(IV) Vehicular homicide, as described in section 18-3-106;

(V) Assault in the first degree, as described in section 18-3-202;

(VI) Assault in the second degree, as described in section 18-3-203;

(VII) Vehicular assault, as described in section 18-3-205.

(¢) Notwithstanding any provision of this subsection (13) to the contrary, for any
of the offenses specified in paragraph (b) of this subsection (13) that constitute crimes of
violence, the court shall sentence the defendant in accordance with the provisions of
section 18-1.3-406.

(14) The court may sentence a defendant to the youthful offender system created
in section 18-1.3-407 if the defendant is an eligible young adult offender pursuant to
section 18-1.3-407.5.

18-1.3-401.5. Drug felonies classified - presumptive and aggravated
penalties. (1) The provisions of this section only apply to a conviction for a drug felony
offense described in article 18 of this title committed on or after October 1, 2013. For
purposes of this section, "felony" means any felony or drug felony defined in the state
statutes.

(2) (a) For offenses committed on or after October 1, 2013, drug felonies are
divided into four levels that are distinguished from one another by the ranges of penalties,
which are authorized upon conviction of a drug felony:

Level Presumptive Range Period of Parole
DF1 Eight years Thirty-two years Three years

DF2 Four years  Eight years Two years

DF3 Two years  Four years One year

DF4 Six months One year One year

Level Aggravated Range

DF2 Eight years Sixteen years Two years

DF3 Four years  Six years One year

DF4 One year Two years One year
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(b) (I) As to any person sentenced for a drug felony committed on or after October
1, 2013, as otherwise provided in section 18-1.3-401 (1) (a) (III), in addition to, or in lieu
of, any sentence to imprisonment, probation, community corrections, or work release, a
fine within the following ranges may be imposed for the specified level of drug felonies:

Level Minimum Sentence Maximum Sentence

DF1 Five thousand dollars One million dollars

DF2 Three thousand dollars Seven hundred fifty thousand dollars
DF3 Two thousand dollars Five hundred thousand dollars

DF4 One thousand dollars One hundred thousand dollars

(IT) Failure to pay a fine imposed pursuant to this paragraph (b) is grounds for
revocation of probation, community corrections, or a suspended sentence, if the defendant
has the ability to pay the fine.

(IIT) If a revocation occurs pursuant to subparagraph (II) of this paragraph (b), the
court may impose any sentence legally available, subject to the provisions of section 18-
1.3-104.5 (2).

(IV) All fines collected pursuant to this paragraph (b) must be deposited in the
fines collection fund created in section 18-1.3-401 (1) (a) (III) (D) and are subject to the
provisions of that section.

(3) A person who is paroled pursuant to section 17-22.5-403, C.R.S., or any
person who is not paroled and is discharged pursuant to law, shall be subject to the
mandatory period of parole established pursuant to paragraph (a) of subsection (2) of this
section. The mandatory period of parole may not be waived by the offender or waived or
suspended by the court and is subject to the provisions of section 17-22.5-403 (8), C.R.S.,
which permits the state board of parole to discharge the offender at any time during the
term of parole upon a determination that the offender has been sufficiently rehabilitated
and reintegrated into society and can no longer benefit from parole supervision.

(4) The mandatory period of parole imposed pursuant to paragraph (a) of
subsection (2) of this section commences immediately upon the discharge of an offender
from imprisonment in the custody of the department of corrections. If the offender has
been granted release to parole supervision by the state board of parole, the offender is
deemed to have discharged the offender's sentence to imprisonment provided for in
subsection (2) of this section in the same manner as if such sentence were discharged
pursuant to law. When an offender is released by the state board of parole or released
because the offender's sentence was discharged pursuant to law, the mandatory period of
parole must be served by the offender. An offender sentenced for a drug felony may
receive earned time pursuant to section 17-22.5-405, C.R.S., and while serving a
mandatory parole period in accordance with this section.
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(5) If an offender is sentenced consecutively for the commission of two or more
felony offenses pursuant to sentencing provisions in this section or section 18-1.3-401,
the mandatory period of parole for the offender must be the longest mandatory period of
parole established for a felony for which the offender was convicted.

(6) Any person sentenced for a level 1, 2, 3, or 4 drug felony that is the offender's
second or subsequent felony or drug felony offense, regardless of the length of the
person's sentence to incarceration and the mandatory period of parole, is not deemed to
have fully discharged his or her sentence until the person either completes, or is
discharged by the state board of parole from, the mandatory period of parole imposed
pursuant to paragraph (a) of subsection (2) of this section.

(7) Notwithstanding any provision of this section to the contrary, if the defendant
is convicted of a level 1 drug felony, the court shall sentence the defendant to a period of
at least eight years in the department of corrections.

(8) In imposing a sentence to incarceration, the court shall impose a definite
sentence that is within the presumptive ranges set forth in subsection (2) of this section;
except that, for level 2, level 3, and level 4 drug felonies, the court may sentence the
defendant in the aggravated range if it concludes aggravating circumstances exist. The
aggravating circumstances must be based on evidence in the record of the sentencing
hearing, the presentence report, and any factors agreed to by the parties and must support
a different sentence that better serves the purposes of this code with respect to sentencing,
as set forth in section 18-1-102.5.

(9) In all cases, except as provided in subsection (10) of this section, in which a
sentence that is not within the presumptive range is imposed, the court shall make specific
findings on the record, detailing the aggravating circumstances that constitute the reasons
for varying from the presumptive sentence.

(10) (a) Except for a level 1 drug felony, the presence of one or more of the
following aggravating circumstances at the time of the commission of a drug felony
offense requires the court, if it sentences the defendant to incarceration, to sentence the
defendant to a term of at least the midpoint in the presumptive range but not more than
the maximum term of the aggravated range:

(I) The defendant was on parole for another felony;

(I) The defendant was on probation or was on bond while awaiting sentencing
following revocation of probation for another felony;

(III) The defendant was under confinement, in prison, or in any correctional
institution as a convicted felon, or an escapee from any correctional institution for another
felony; or

(IV) The defendant was on probation for or on bond while awaiting sentencing
following revocation of probation for a delinquent act that would have constituted a
felony if committed by an adult.

(b) In any case in which one or more of the aggravating circumstances provided
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for in paragraph (a) of this subsection (10) exist, the provisions of subsection (9) of this
section do not apply.

(c) Nothing in this subsection (10) precludes the court from considering
aggravating circumstances other than those stated in paragraph (a) of this subsection (10)
as the basis for sentencing the defendant to a term greater than the presumptive range for
the drug felony.

(11) Except for a level 1 drug felony, the presence of any one or more of the
following sentence-enhancing circumstances at the time of the commission of the drug
felony allows the court, if it sentences the defendant to incarceration, to sentence the
defendant to a term in the presumptive or aggravated range:

(a) The defendant was charged with or was on bond for a felony in a previous case
and the defendant was convicted of any felony in the previous case;

(b) The defendant was charged with or was on bond for a delinquent act that
would have constituted a felony if committed by an adult;

(c) The defendant was on bond for having pled guilty to a lesser offense when the
original offense charged was a felony;

(d) The defendant was on bond in a juvenile prosecution under title 19, C.R.S., for
having pled guilty to a lesser delinquent act when the original delinquent act charged
would have constituted a felony if committed by an adult;

(¢) The defendant was under a deferred judgment and sentence for a delinquent
act that would have constituted a felony if committed by an adult; or

(f) The defendant was on parole for having been adjudicated a delinquent child for
an offense that would constitute a felony if committed by an adult.

(12) When it appears to the satisfaction of the court that the ends of justice and the
best interest of the public, as well as the defendant, will be best served thereby, the court
has the power to suspend the imposition or execution of sentence for such period and
upon such terms and conditions as it may deem best; except that the court may not
suspend a sentence to the minimum term of incarceration when the defendant is convicted
of a level 1 drug felony. In no instance may a sentence be suspended if the defendant is
ineligible for probation pursuant to section 18-1.3-201, except upon an express waiver
being made by the sentencing court regarding a particular defendant upon
recommendation of the district attorney and approval of such recommendation by an
order of the sentencing court pursuant to section 18-1.3-201 (4).

(13) Every sentence entered under this section must include consideration of
restitution as required by part 6 of this article and by article 18.5 of title 16, C.R.S.

18-1.3-402. Felony offenses not classified. (1) Any felony defined by state
statute without specification of its class shall be punishable as provided in the statute
defining it. For felony offenses committed on or after July 1, 1993, if the sentencing court
sentences an offender to incarceration pursuant to the provisions of this section, the
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sentencing court shall also impose a mandatory period of parole of two years.
(2) Every sentence entered under this section shall include consideration of
restitution as required by part 6 of this article and by article 18.5 of title 16, C.R.S.

18-1.3-403. Penalty for felony not fixed by statute - punishment. (1) In all
cases where an offense is denominated by statute as being a felony and no penalty is fixed
in the statute therefor, the punishment shall be imprisonment for not more than five years
in a correctional facility, as defined in section 17-1-102, C.R.S., or a fine of not more than
fifteen thousand dollars, or both such imprisonment and fine. For offenses committed on
or after July 1, 1985, a fine of not more than one hundred thousand dollars may be levied.
For offenses committed on or after July 1, 1993, if the sentencing court sentences an
offender to incarceration pursuant to the provisions of this section, the sentencing court
shall also impose a mandatory period of parole of two years.

(2) Every sentence entered under this section shall include consideration of
restitution as required by part 6 of this article and by article 18.5 of title 16, C.R.S.

18-1.3-404. Duration of sentences for felonies. (1) Unless otherwise provided
by law and except as otherwise provided in the "Colorado Children's Code", title 19,
C.R.S., courts sentencing any person for the commission of a felony to the custody of the
executive director of the department of corrections shall fix a definite term as provided by
section 18-1.3-401. The persons so sentenced shall be imprisoned and discharged as
provided by other applicable statutes. No person sentenced to a correctional facility for
the commission of a felony shall be subjected to imprisonment for a term exceeding the
term provided by the statute fixing the length of the sentence for the crime of which the
person was convicted and for which the person was sentenced.

(2) (a) If a court sentences a defendant to the custody of the department of
corrections, the court shall, after fixing a definite term of imprisonment, read the
following statement:

"The defendant may spend less time incarcerated than the term announced
here today. The actual time served will be influenced by a number of
factors including, but not limited to, previous criminal activities, eligibility
for earned time for good behavior, correctional education program earned
time, credit for time served, or community corrections eligibility."

(b) By requiring the court to read the statement contained in paragraph (a) of this

subsection (2), the general assembly does not intend to grant any additional rights to the
defendant. Failure of a court to comply with the requirements of paragraph (a) of this
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subsection (2) shall not be grounds for a defendant to withdraw a guilty plea or in any
way gain a reversal of a conviction or reduction in sentence.

(3) (a) Nothing in subsection (2) of this section shall be construed to affect the
duties otherwise imposed by law on the court or on the executive director of the
department of corrections.

(b) Nothing in subsection (2) of this section shall be construed to limit, expand, or
otherwise affect any provision of law concerning the availability, administration,
entitlement, or award of good time credits and earned time credits.

18-1.3-405. Credit for presentence confinement. A person who is confined for
an offense prior to the imposition of sentence for said offense is entitled to credit against
the term of his or her sentence for the entire period of such confinement. At the time of
sentencing, the court shall make a finding of the amount of presentence confinement to
which the offender is entitled and shall include such finding in the mittimus. The period
of confinement shall be deducted from the sentence by the department of corrections. A
person who is confined pending a parole revocation hearing is entitled to credit for the
entire period of such confinement against any period of reincarceration imposed in the
parole revocation proceeding. The period of confinement shall be deducted from the
period of reincarceration by the department of corrections. If a defendant is serving a
sentence or is on parole for a previous offense when he or she commits a new offense and
he or she continues to serve the sentence for the previous offense while charges on the
new offense are pending, the credit given for presentence confinement under this section
shall be granted against the sentence the defendant is currently serving for the previous
offense and shall not be granted against the sentence for the new offense.

18-1.3-406. Mandatory sentences for violent crimes. (1) (a) Any person
convicted of a crime of violence shall be sentenced pursuant to the provisions of section
18-1.3-401 (8) to the department of corrections for a term of incarceration of at least the
midpoint in, but not more than twice the maximum of, the presumptive range provided for
such offense in section 18-1.3-401 (1) (a), as modified for an extraordinary risk crime
pursuant to section 18-1.3-401 (10), without suspension; except that, within ninety-one
days after he or she has been placed in the custody of the department of corrections, the
department shall transmit to the sentencing court a report on the evaluation and diagnosis
of the violent offender, and the court, in a case which it considers to be exceptional and to
involve unusual and extenuating circumstances, may thereupon modify the sentence,
effective not earlier than one hundred nineteen days after his or her placement in the
custody of the department. Such modification may include probation if the person is
otherwise eligible therefor. Whenever a court finds that modification of a sentence is
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justified, the judge shall notify the state court administrator of his or her decision and
shall advise said administrator of the unusual and extenuating circumstances that justified
such modification. The state court administrator shall maintain a record, which shall be
open to the public, summarizing all modifications of sentences and the grounds therefor
for each judge of each district court in the state. A person convicted of two or more
separate crimes of violence arising out of the same incident shall be sentenced for such
crimes so that sentences are served consecutively rather than concurrently.

(b) Notwithstanding the provisions of paragraph (a) of this subsection (1), any
person convicted of a sex offense, as defined in section 18-1.3-1003 (5), committed on or
after November 1, 1998, that constitutes a crime of violence shall be sentenced to the
department of corrections for an indeterminate term of incarceration of at least the
midpoint in the presumptive range specified in section 18-1.3-401 (1) (a) (V) (A)up to a
maximum of the person's natural life, as provided in section 18-1.3-1004 (1).

(2) (a) (I) "Crime of violence" means any of the crimes specified in subparagraph
(IT) of this paragraph (a) committed, conspired to be committed, or attempted to be
committed by a person during which, or in the immediate flight therefrom, the person:

(A) Used, or possessed and threatened the use of, a deadly weapon; or

(B) Caused serious bodily injury or death to any other person except another
participant.

(IT) Subparagraph (I) of this paragraph (a) applies to the following crimes:

(A) Any crime against an at-risk adult or at-risk juvenile;

(B) Murder;

(C) First or second degree assault;

(D) Kidnapping;

(E) A sexual offense pursuant to part 4 of article 3 of this title;

(F) Aggravated robbery;

(G) First degree arson;

(H) First degree burglary;

(I) Escape;

(J) Criminal extortion; or

(K) First or second degree unlawful termination of pregnancy.

(b) (I) "Crime of violence" also means any unlawful sexual offense in which the
defendant caused bodily injury to the victim or in which the defendant used threat,
intimidation, or force against the victim. For purposes of this subparagraph (I), "unlawful
sexual offense" shall have the same meaning as set forth in section 18-3-411 (1), and
"bodily injury" shall have the same meaning as set forth in section 18-1-901 (3) (¢).

(I) The provisions of subparagraph (I) of this paragraph (b) shall apply only to
felony unlawful sexual offenses.

(c) As used in this section, "at-risk adult" has the same meaning as set forth in
section 18-6.5-102 (2), and "at-risk juvenile" has the same meaning as set forth in section
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18-6.5-102 (4).

(3) In any case in which the accused is charged with a crime of violence as
defined in subsection (2) (a) (I) of this section, the indictment or information shall so
allege in a separate count, even though the use or threatened use of such deadly weapon
or infliction of such serious bodily injury or death is not an essential element of the crime
charged.

(4) The jury, or the court if no jury trial is had, in any case as provided in
subsection (3) of this section shall make a specific finding as to whether the accused did
or did not use, or possessed and threatened to use, a deadly weapon during the
commission of such crime or whether such serious bodily injury or death was caused by
the accused. If the jury or court finds that the accused used, or possessed and threatened
the use of, such deadly weapon or that such injury or death was caused by the accused,
the penalty provisions of this section shall be applicable.

(5) In any case in which the accused is charged with a crime of violence as
defined in subsection (2) (a) (II) of this section, the indictment or information shall so
allege in a separate count, even though the use of threat, intimidation, or force or the
infliction of bodily injury is not an essential element of the crime charged.

(6) The jury, or the court if no jury trial is had, in any case as provided in
subsection (5) of this section shall make a specific finding as to whether the accused did
or did not use threat, intimidation, or force during the commission of such crime or
whether such bodily injury was caused by the accused. If the jury or court finds that the
accused used threat, intimidation, or force or that such bodily injury was caused by the
accused, the penalty provisions of this section shall be applicable.

(7) (a) In any case in which the accused is charged with a crime of violence as
defined in this section and the indictment or information specifies the use of a dangerous
weapon as defined in sections 18-12-101 and 18-12-102, or the use of a semiautomatic
assault weapon as defined in paragraph (b) of this subsection (7), upon conviction for said
crime of violence, the judge shall impose an additional sentence to the department of
corrections of five years for the use of such weapon. The sentence of five years shall be in
addition to the mandatory sentence imposed for the substantive offense and shall be
served consecutively to any other sentence and shall not be subject to suspension or
probation.

(b) For the purposes of this subsection (7), "semiautomatic assault weapon" means
any semiautomatic center fire firearm that is equipped with a detachable magazine with a
capacity of twenty or more rounds of ammunition.

18-1.3-407. Sentences - youthful offenders - legislative declaration - powers
and duties of district court - authorization for youthful offender system - powers and
duties of department of corrections - definitions. (1) (a) It is the intent of the general
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assembly that the youthful offender system established pursuant to this section shall
benefit the state by providing as a sentencing option for certain youthful offenders a
controlled and regimented environment that affirms dignity of self and others, promotes
the value of work and self-discipline, and develops useful skills and abilities through
enriched programming.

(b) It is the further intent of the general assembly in enacting this section that
female and male offenders who are eligible for sentencing to the youthful offender system
pursuant to section 18-1.3-407.5 or section 19-2-517 (6) or 19-2-518 (1) (d) (II), C.R.S.,
receive equitable treatment in sentencing, particularly in regard to the option of being
sentenced to the youthful offender system. Accordingly, it is the general assembly's intent
that necessary measures be taken by the department of corrections to establish separate
housing for female and male offenders who are sentenced to the youthful offender system
without compromising the equitable treatment of either.

(c) It is the intent of the general assembly that offenders sentenced to the youthful
offender system be housed and serve their sentences in a facility specifically designed and
programmed for the youthful offender system and that offenders so sentenced be housed
separate from and not brought into daily physical contact with inmates sentenced to the
department of corrections who have not been sentenced to the youthful offender system,
except as specifically provided under subsection (5) of this section. The facility that
houses offenders sentenced to the youthful offender system shall be limited to two
hundred fifty-six beds.

(d) It is the intent of the general assembly that offenders sentenced to the youthful
offender system be sentenced as adults and be subject to all laws and department of
corrections rules, regulations, and standards pertaining to adult inmates, except as
otherwise provided in this section.

(2) (a) (I) A juvenile may be sentenced to the youthful offender system created
pursuant to this section under the circumstances set forth in section 19-2-517 (6) (a) (II)
or 19-2-518 (1) (d) (II), C.R.S. A young adult offender may be sentenced to the youthful
offender system created pursuant to this section under the circumstances set forth in
section 18-1.3-407.5. In order to sentence a juvenile or young adult offender to the
youthful offender system, the court shall first impose upon such person a sentence to the
department of corrections in accordance with section 18-1.3-401. The court shall
thereafter suspend such sentence conditioned on completion of a sentence to the youthful
offender system, including a period of community supervision. The court shall impose
any such sentence to the youthful offender system for a determinate period of not fewer
than two years nor more than six years; except that a juvenile or young adult offender
convicted of a class 2 felony may be sentenced for a determinate period of up to seven
years. In imposing such sentence, the court shall grant authority to the department of
corrections to place the offender under a period of community supervision for a period of
not fewer than six months and up to twelve months any time after the date on which the
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offender has twelve months remaining to complete the determinate sentence. The court
may award an offender sentenced to the youthful offender system credit for presentence
confinement; except that such credit shall not reduce the offender's actual time served in
the youthful offender system to fewer than two years. The court shall have a presentence
investigation conducted before sentencing a juvenile or young adult offender pursuant to
this section. Upon the request of either the prosecution or the defense, the presentence
report shall include a determination by the warden of the youthful offender system
whether the offender is acceptable for sentencing to the youthful offender system. When
making a determination, the warden shall consider the nature and circumstances of the
crime; the age, circumstances, and criminal history of the offender; the available bed
space in the youthful offender system; and any other appropriate considerations.

(IT) Upon the successful completion of the determinate sentence to the youthful
offender system, including the mandatory period of community supervision, the
suspended sentence pursuant to section 18-1.3-401 shall have been completed. Whenever
an offender is returned to the district court for revocation pursuant to subsection (5) of
this section, the court shall impose the original sentence following the revocation of the
sentence to the youthful offender system, except as otherwise provided in paragraph (b)
of subsection (5) of this section.

(ITI) For the purposes of this section, unless the context otherwise requires:

(A) "Juvenile" means a person who is under eighteen years of age when the crime
is committed and under twenty-one years of age at the time of sentencing pursuant to this
section.

(B) "Young adult offender" means a person who is at least eighteen years of age
but under twenty years of age when the crime is committed and under twenty-one years of
age at the time of sentencing pursuant to this section.

(C) "Youthful offender" or "offender" means a juvenile or a young adult offender
who has been sentenced to the youthful offender system or who is eligible for sentencing
to the youthful offender system.

(IV) As used in this section, "community supervision" shall not be construed to
mean a community corrections program, as defined in section 17-27-102, C.R.S.

(a.5) During any period of incarceration under the youthful offender system,
privileges including, but not limited to, televisions, radios, and entertainment systems,
shall not be available for an offender unless such privileges have been earned under a
merit system.

(b) Article 22.5 of title 17, C.R.S., concerning time credits, shall not apply to any
person sentenced to the youthful offender system; except that an offender whose sentence
to the youthful offender system is revoked pursuant to subsection (5) of this section may
receive one day of credit against the suspended sentence imposed by the court following
revocation of the sentence to the youthful offender system for each day the offender
served in the youthful offender system, excluding any period of time during which the
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offender was under community supervision.

(2.1) (a) As originally enacted, this section applied only to offenses committed by
juveniles on or after September 13, 1993. For purposes of extending the availability of
sentencing options, a juvenile who meets the criteria set forth in section 19-2-517 (6) (a)
(II), C.R.S., may be sentenced to the youthful offender system pursuant to this section,
under the following circumstances:

(I) The juvenile is sentenced on or after June 3, 1994, for an offense committed
prior to, on, or after September 13, 1993;

(IT) The juvenile committed an offense prior to September 13, 1993, and was
sentenced for the offense on or after September 13, 1993, but prior to June 3, 1994. Such
a juvenile may only be resentenced to the youthful offender system if a court, in its
discretion, so orders in response to a motion filed in accordance with rule 35 of the
Colorado rules of criminal procedure.

(b) A juvenile who committed an offense prior to September 13, 1993, and who
was sentenced prior to September 13, 1993, shall not be eligible to be sentenced to the
youthful offender system.

(c) A juvenile described in paragraph (a) of this subsection (2.1) may be sentenced
pursuant to this section only if the juvenile meets the age requirement set forth in
subparagraph (III) of paragraph (a) of subsection (2) of this section.

(3) The department of corrections shall develop and implement a youthful
offender system for offenders sentenced in accordance with subsection (2) of this section.
The youthful offender system shall be under the direction and control of the executive
director of the department of corrections. The youthful offender system shall be based on
the following principles:

(a) The system should provide for teaching offenders self-discipline by providing
clear consequences for inappropriate behavior;

(b) The system should include a daily regimen that involves offenders in physical
training, self-discipline exercises, educational and work programs, and meaningful
interaction, with a component for a tiered system for swift and strict discipline for
noncompliance;

(c) The system should use staff models and mentors to promote within an offender
the development of socially accepted attitudes and behaviors;

(d) The system should provide offenders with instruction on problem-solving
skills and should incorporate methods to reinforce the use of cognitive behavior strategies
that change offenders' orientation toward criminal thinking and behavior;

(e) The system should promote among offenders the creation and development of
new group cultures which result in a transition to prosocial behavior; and

(f) The system should provide offenders the opportunity to gradually reenter the
community while demonstrating the capacity for self-discipline and the attainment of
respect for the community.
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(3.3) The youthful offender system consists of the following components, and the
department of corrections has the authority described in paragraphs (a) to (d) of this
subsection (3.3) in connection with the administration of the components:

(a) An intake, diagnostic, and orientation phase;

(b) Phase I, during which time a range of core programs, supplementary activities,
and educational and prevocational programs and services are provided to offenders;

(c) (I) Phase II, which may be administered during the last three months of the
period of institutional confinement and during which time the department of corrections is
authorized to transfer an offender to a twenty-four-hour custody residential program that
serves youthful offenders.

(I) In connection with the component described in subparagraph (I) of this
paragraph (c), the department of corrections is authorized to operate or to contract with a
prerelease residential program for those sentenced as youthful offenders. The department
of corrections or the contract provider shall provide for twenty-four-hour custody of
offenders in phase II.

(d) (I) Phase III, which is to be administered for the period of community
supervision that remains after the completion of phase II and during which the offender is
monitored during reintegration into society.

(I)  After the department determines appropriate phase III placement, the
department shall notify, no later than thirty days prior to placement, the local law
enforcement agency for the jurisdiction in which the offender shall be placed for phase
III. The notice shall include the offender's name, the crime committed by the offender, the
disposition of the offender's case, and the basis for the placement. The local law
enforcement agency may appeal the placement, if the placement is in a jurisdiction other
than the jurisdiction where the offender was convicted, it may appeal to the executive
director of the department at least fifteen days prior to the placement. Except that the
local law enforcement agency may not appeal if the placement is in the jurisdiction where
the offender was residing at the time the offense was committed. If there is an appeal,
after considering the department's basis for placement and the local law enforcement's
basis for appeal, the executive director shall make the final determination of the
placement.

(3.4) In addition to the powers granted to the department of corrections in
subsection (3.3) of this section, the department of corrections may:

(a) Transfer a youthful offender to an appropriate facility for the purpose of
accomplishing the offender's redirection goals, as long as the transfer does not jeopardize
the safety and welfare of the offender;

(b) Operate an emancipation program and provide other support or monitoring
services and residential placement for offenders participating in phase II and phase III
under the youthful offender system for whom family reintegration poses difficulties. The
department of corrections shall provide reintegration support services to an offender
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placed in an emancipation house.

(c) Contract with any public or private entity, including but not limited to a school
district, for provision or certification of educational services. Offenders receiving
educational services or diplomas from a school district under an agreement entered into
pursuant to this paragraph (c) shall not be included in computing the school district's
student performance on statewide assessments pursuant to section 22-7-409, C.R.S., or
the school district's levels of attainment of the performance indicators pursuant to article
11 of'title 22, C.R.S.

(3.5) The executive director of the department of corrections shall have final
approval on the hiring and transferring of staff for the youthful offender system. In
staffing the youthful offender system, the executive director shall select persons who are
trained in the treatment of youthful offenders or will be trained in the treatment of
youthful offenders prior to working with such population, are trained to act as role models
and mentors pursuant to paragraph (c) of subsection (3) of this section, and are best
equipped to enable the youthful offender system to meet the principles specified in
subsection (3) of this section. The executive director shall make a recommendation to the
department of personnel regarding the classification of positions with the youthful
offender system, taking into account the level of education and training required for such
positions.

(4) The youthful offender system shall provide for community supervision which
shall consist of highly structured surveillance and monitoring and educational and
treatment programs. Community supervision shall be administered by the department of
corrections, and revocation of the inmate's supervision status shall be subject to the
provisions of subsections (2) and (5) of this section.

(4.3) The youthful offender system shall provide sex offender treatment services
for an offender who is sentenced to the youthful offender system and who has a history of
committing a sex offense as defined in section 16-11.7-102 (3), C.R.S., or who has a
history of committing any other offense, the underlying factual basis of which includes a
sex offense. Prior to July 1, 2002, the sex offender treatment services provided pursuant
to this subsection (4.3) shall comply with any existing national standards for juvenile sex
offender treatment. On and after July 1, 2002, the sex offender treatment services
provided pursuant to this subsection (4.3) shall comply with the sex offender treatment
standards adopted by the sex offender management board pursuant to section 16-11.7-
103, C.R.S.

(4.5) The consent of the parent, parents, or legal guardian of an offender under the
age of eighteen years who has been sentenced to the youthful offender system pursuant to
this section shall not be necessary in order to authorize hospital, medical, mental health,
dental, emergency health, or emergency surgical care. In addition, neither the department
nor any hospital, physician, surgeon, mental health care provider, dentist, trained
emergency health care provider, or agent or employee thereof who, in good faith, relies
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on such a minor offender's consent shall be liable for civil damages for failure to secure
the consent of such an offender's parent, parents, or legal guardian prior to rendering such
care. However, the parent, parents, or legal guardian of a minor offender described in this
subsection (4.5) may be liable, as provided by law, to pay the charges for the care
provided the minor on said minor's consent.

(5) (a) Except as otherwise provided by paragraph (b) of this subsection (5), the
department of corrections shall implement a procedure for the transfer of an offender to
another facility when an offender in the system poses a danger to himself or herself or
others. The executive director of the department of corrections shall review any transfer
determination by the department prior to the actual transfer of an inmate, including a
transfer back to the district court for revocation of the sentence to the youthful offender
system. A transfer pursuant to this paragraph (a) shall be limited to a period not to exceed
sixty days, at which time the offender shall be returned to the youthful offender facility to
complete his or her sentence or returned to the district court for revocation of the sentence
to the youthful offender system. In no case shall an offender initially sentenced to the
youthful offender system be held in isolation or segregation or in an adult facility for
longer than sixty consecutive days without action by the sentencing court.

(b) (I) An offender who is thought to have a mental illness or developmental
disability by a mental health clinician, as defined by regulation of the department of
corrections, may be transferred to another facility for a period not to exceed sixty days for
diagnostic validation of said illness or disability. At the conclusion of the sixty-day
period, the psychiatrists or other appropriate professionals conducting the diagnosis shall
forward to the executive director of the department of corrections their findings, which at
a minimum shall include a statement of whether the offender has the ability to withstand
the rigors of the youthful offender system. If the diagnosis determines that the offender is
incapable of completing his or her sentence to the youthful offender system due to a
mental illness or developmental disability, the executive director shall forward such
determination to the sentencing court. Based on the determination, the sentencing court
shall review the offender's sentence to the youthful offender system and may:

(A) Impose the offender's original sentence to the department of corrections; or

(B) Reconsider and reduce the offender's sentence to the department of
corrections in consideration of the offender's mental illness or developmental disability.

(IT) Any offender who is resentenced pursuant to this paragraph (b) shall continue
to be treated as an adult for purposes of sentencing and shall not be sentenced pursuant to
article 2 of title 19, C.R.S.

(ITI) In no event shall the sentencing court, after reviewing the offender's sentence
to the youthful offender system pursuant to this paragraph (b), increase the offender's
sentence to the department of corrections due to the offender's diagnosis of mental illness
or determination of developmental disability.

(IV) Any offender who is diagnosed as having mental illness or determined to
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have a developmental disability and is therefore incapable of completing his or her
sentence to the youthful offender system may be housed in any department of corrections
facility deemed appropriate by the executive director or transferred in accordance with
procedures set forth in section 17-23-101, C.R.S., pending action by the sentencing court
with regard to the offender's sentence.

(c) The department of corrections shall implement a procedure for returning
offenders who cannot successfully complete the sentence to the youthful offender system,
or who fail to comply with the terms or conditions of the youthful offender system, to the
district court. An offender returned to the district court pursuant to paragraph (a) of this
subsection (5) or because he or she cannot successfully complete the sentence to the
youthful offender system for reasons other than mental illness or a developmental
disability, or because he or she fails to comply with the terms or conditions of the
youthful offender system, shall receive imposition of the original sentence to the
department of corrections. After the executive director of the department upholds the
department's decision, the offender may be held in any correctional facility deemed
appropriate by the executive director; except that an offender who cannot successfully
complete the sentence to the youthful offender system for reasons other than mental
illness or a developmental disability, or because he or she fails to comply with the terms
or conditions of the youthful offender system, shall be transferred, within thirty-five days
after the executive director upholds the department's decision, to a county jail for holding
prior to resentencing. The department shall notify the district attorney of record, and the
district attorney of record shall be responsible for seeking the revocation or review of the
offender's sentence and the imposition of the original sentence or modification of the
original sentence pursuant to sub-subparagraph (B) of subparagraph (I) of paragraph (b)
of this subsection (5). The district court shall review the offender's sentence within one
hundred twenty-six days after notification to the district attorney of record by the
department of corrections that the offender is not able to complete the sentence to the
youthful offender system or fails to comply with the terms or conditions of the youthful
offender system.

(6) The department of corrections shall establish and enforce standards for the
youthful offender system. Offenders in the youthful offender system, including those
under community supervision, shall be considered inmates for the purposes of section 17-
1-111, C.R.S.

(7) The number of offenders in any program element under the youthful offender
system shall be determined by the department within available appropriations.

(8) The department of corrections may and is encouraged to contract with any
private or public entity for the provision of services and facilities under the youthful
offender system.

(9) On or before November 1, 1993, the department, in conjunction with the
division of criminal justice, shall develop and the department shall implement a process
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for monitoring and evaluating the youthful offender system. In implementing such
system, the department may contract with a private agency for assistance.

(10) (a) (Deleted by amendment, L. 2002, p. 881, § 19, effective August 7, 2002.)

(b) The division of criminal justice shall independently monitor and evaluate, or
contract with a public or private entity to independently monitor and evaluate, the
youthful offender system. On or before November 1, 2002, and on or before November 1
every two years thereafter, the division of criminal justice shall report its findings, or the
findings of the contract entity, to the judiciary committees of the senate and the house of
representatives. The department of corrections shall cooperate in providing the necessary
data to the division of criminal justice or an entity designated by the division of criminal
justice to complete the evaluation required in this section.

(11) Any district attorney in the state shall maintain records regarding juveniles
who are sentenced to the youthful offender system and such records shall indicate which
juveniles have been filed on as adults or are sentenced to the system and the offenses
committed by such juveniles.

(11.5) (a) (I) An offender who is sentenced to the youthful offender system shall
submit to and pay for collection and a chemical testing of a biological substance sample
from the offender to determine the genetic markers thereof.

(IT) Collection of the biological substance sample shall occur as soon as possible
after being sentenced to the youthful offender system, and the results thereof shall be filed
with and maintained by the Colorado bureau of investigation. The results of such tests
shall be furnished to any law enforcement agency upon request.

(b) The department of corrections or its designee or contractor may use reasonable
force to obtain biological substance samples in accordance with paragraph (a) of this
subsection (11.5).

(c) Any moneys received from offenders pursuant to paragraph (a) of this
subsection (11.5) shall be deposited in the offender identification fund created in section
24-33.5-415.6, C.R.S.

(d) The Colorado bureau of investigation is directed to conduct the chemical
testing of the biological substance samples obtained pursuant to this subsection (11.5).

(12) The general assembly recognizes that the increased number of violent crimes
committed by juveniles and young adults is a problem faced by all the states of this
nation. By creating the youthful offender system, Colorado stands at the forefront of the
states in creating a new approach to addressing this problem. The general assembly also
declares that the cost of implementing and operating the youthful offender system will
create a burden on the state's limited resources. Accordingly, the general assembly directs
the department of corrections to seek out and accept available federal, state, and local
public funds, including project demonstration funds, and private moneys and private
systems for the purpose of conducting the youthful offender system.

(13) Repealed.
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18-1.3-407.5. Sentences - young adult offenders - youthful offender system -
definitions. (1) (a) A young adult offender may be sentenced to the youthful offender
system in the department of corrections in accordance with section 18-1.3-407, under the
following circumstances:

(I) The young adult offender is convicted of a felony enumerated as a crime of
violence pursuant to section 18-1.3-406;

(IT) The young adult offender is convicted of a felony offense described in part 1
of article 12 of this title;

(IIT) The young adult offender used, or possessed and threatened the use of, a
deadly weapon during the commission of a felony offense against a person, as set forth in
article 3 of this title;

(IV) The young adult offender is convicted of vehicular homicide, as described in
section 18-3-106, vehicular assault, as described in section 18-3-205, or felonious arson,
as described in part 1 of article 4 of this title;

(V) The young adult offender is convicted of a felony offense described in section
18-1.3-401 as a class 3 felony, other than the felonies described in section 18-3-402 (1)
(d) and section 18-3-403 (1) (e), as it existed prior to July 1, 2000, and has, within the two
previous years, been adjudicated a juvenile delinquent for a delinquent act that would
constitute a felony if 